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In 2006, the American Law Institute (ALI) and the International Insolvency Institute (III) established a 
Transnational Insolvency Project and appointed Professor Ian Fletcher (United Kingdom) and Professor Bob 
Wessels (Netherlands) as Joint Reporters. The objective was to investigate whether the essential provisions of 
the ALI Principles of Cooperation among the NAFTA Countries (ALI-NAFTA Principles) and the annexed 
Guidelines Applicable to Court-to-Court Communication in Cross-border Cases (ALI-NAFTA Guidelines) may, 
with certain necessary modifications, be acceptable for use by jurisdictions across the world.   
The project resulted in a Report entitled Transnational Insolvency: Global Principles for Cooperation in 
International Insolvency Cases (“ALI-III Report”)1 that was presented to the Annual Meeting of the American 
Law Institute in Washington DC on 23 May 2012 and to the Annual Meeting of the International Insolvency 
Institute in Paris on 22 June 2012. 
This Report to the Australian Academy of Law identifies possible benefits for Australia of courts and 
insolvency administrators referring to the ALI-III Report when addressing international insolvency cases. This 
is in the context of Australia’s adoption of the UNCITRAL Model Law (“ML”) through the Cross-border 
Insolvency Act 2008 (“CBIA”) and related procedural laws as well as Australia’s general insolvency statutes and 
recent cross-border insolvency jurisprudence.  
First, the Report compares Section II Global Principles for Cooperation in International Insolvency Cases 
[Global Principles] with the CBIA and the ML as it has force of law in Australia. Secondly, it examines Section 
III Global Guidelines for Court-to-Court Communications in International Insolvency Cases [Global 
Guidelines] in light of Australian cross-border insolvency and procedural law. Finally it makes brief reference to 
and commentary on the annexed Global Rules on Conflict–of-Laws Matters in International Insolvency Cases 
[Global Rules] from the perspective of Australian choice of law rules.2  
  
                                                          
∗ The research for this paper was undertaken at the initiative of, and with financial support from, the Australian Academy of Law, which, in 
turn, was asked to undertake the underlying project by the Council of Chief Justices of Australia and New Zealand. The assistance during 
the preparation of the report of research assistants, Dr Felicity Deane and in the preliminary stage Tom Spencer, is acknowledged.  
1 Ian F Fletcher and Bob Wessels, ‘Transnational Insolvency: Global Principles for Cooperation in International Insolvency Cases’ (Report, 
The American Law Institute and the International Insolvency Institute, 30 March 2012) (“ALI-III Report”). 
2 Reference is made to the Glossary of Terms & Conditions in the Appendix, as relevant.   
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1. ALI-III Global Principles for Cooperation in International Insolvency Cases  
The Global Principles (“GP”) are intended as ‘soft law’ and as such are drafted in a normative, aspirational style 
for consideration by all jurisdictions, regardless of legal tradition or existing cross-border insolvency laws.  
General Approach 
They provide a more comprehensive approach to international insolvency cases than the ML, addressing 
jurisdiction and requiring an explicitly global approach to recognition and enforcement.  
They resemble the ML in giving due regard to their international origins and the need to promote good faith and 
uniformity in their application. They also are similar to the ML in recognising the need for a public policy 
exception.   
They explicitly state the GP are not intended to interfere with a national court’s independent exercise of 
jurisdiction or with national rules or ethical principles binding insolvency administrators.  
As far as the debtors falling within the scope of these instruments are concerned, both are limited to addressing 
insolvency of a single debtor. This is a practical limitation, acknowledged in the Report however it was decided 
not to address these in light of the UNCITRAL Legislative Guide Part 3 on treatment of enterprise groups in 
insolvency (2010).3   
The CBIA is more limited in scope than the GP in that it excludes prescribed entities (basically banks and 
insurance companies). While the Report acknowledges that certain categories of debtor may receive distinctive 
treatment in the event of insolvency,4 the GP do not take into account the nature of a debtor or its particular 
status under local laws.  Consideration of the GP usefully raises the question for policy-makers whether 
Australia should amend the CBIA Regulations to enable the Model Law to apply to such entities – subject to 
any specific regulation for such debtors. Because of the very nature of their businesses, insolvency or near 
insolvency of banks and insurance companies requires swift action to protect the financial interests of 
individuals as well as to prevent systemic risks. The ML is proving to be an effective mechanism for 
international cooperation and coordination while providing scope for local courts to provide adequate protection 
for local creditors and other interested parties and to recognise public policy exceptions.  
Role of the courts 
The GP emphasise the central role courts play in furthering the efficient and timely administration of an 
international insolvency case. They take a more comprehensive approach than the Model Law to the 
management by courts of international insolvency cases, in particular drawing upon the Model Principles of 
Transnational Civil Procedure, promulgated jointly by the ALI and the International Institute for the Unification 
of Private Law (UNIDROIT) for application to transnational commercial transactions. The ALI-UNIDROIT 
Model Principles place responsibility upon the court to direct the proceeding. 
                                                          
3 ALI-III Report, above n 1, 25. 
4 ALI-III Report, above n 1, 26. 
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This approach is supported by the GP, for example, through their emphasis on the courts’ use of protocols and 
independent intermediaries – both of which are possible under the ML however the GP provides useful 
additional detail.   
Role of the insolvency administrators  
While the GP are not to interfere with national rules or ethical principles binding insolvency administrators, they 
do highlight the role of the professions in international insolvency cases, setting “a benchmark for professional 
actions and behaviour of administrators involved.”5 The GP explicitly hold a foreign representative, who is 
permitted to remit assets to the debtor’s COMI, to the same level of accountability as a locally appointed 
insolvency administrator towards the court where the assets are situated.  
When coordinating concurrent proceedings, courts are expressly required to consider whether the insolvency 
administrator appointed in the main proceeding in the debtor’s COMI should serve as the insolvency 
administrator or co-administrator in a parallel proceeding. 
Reduction of costs  
While the purpose of the ML is to provide effective mechanisms for dealing with cases of cross-border 
insolvency so as to promote a number of objectives including the fair and efficient administration of cross-
border insolvencies, the GP place a greater emphasis on the reduction of costs. In particular, cost and 
proportionate case management are specific concerns where there are concurrent and parallel proceedings.   
There is also a specific requirement for insolvency administrators in concurrent proceedings to cooperate and 
reach a common position regarding the avoidance of pre-insolvency transactions - with a view to identifying the 
most appropriate forum and to limiting multiple actions.   
More comprehensive drafting  
The GP contain more detailed drafting in a number of areas and this may assist with applying the ML.   
The GP provide some definitions that are lacking from the ML – such as for “foreign creditor”6 and COMI.7  
They also address some areas of uncertainty or issues that are omitted from the ML. The GP require the court to 
make a positive determination on the COMI and to nominate a point in time at which the debtor’s activities are 
to be examined for the purposes of such determination.  
The GP address some areas of uncertainty under the Model Law. Some areas are also elaborated upon, for 
example the GP definitions of COMI and establishment include a requirement to consider “objective factors that 
                                                          
5 ALI-III Report, above n 1, 41. 
6 Glossary. 
7 Principle 13.3. 
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are known to or are readily ascertainable by third parties”. The GP also require disclosure of any foreign 
insolvency case that concerns “a related debtor”.8   
The drafting in the GP may be preferable to that in the ML in certain circumstances. For example, the GP 
require disclosure between courts and administrators of “all relevant information, including assets and claims”9 
– more comprehensive drafting than the ML reference to information concerning the debtor’s “assets, affairs, 
rights, obligations or liabilities”.10  
More explicit universalist approach  
The GP take an explicitly universalist approach to the debtor’s assets in a cross-border insolvency. A GP 
objective is to maximise the value of the debtor’s assets, as measured on a global basis, and they require the 
sharing of the value of the debtor’s assets on a global basis.11 There is also detail on cross-border sales that 
aligns with a global value and global distribution approach. 
2. Global Guidelines for Court-to-Court Communications in International Insolvency 
Cases  
The ALI-III Global Guidelines are very similar to Guidelines developed by the ALI for use in insolvency 
proceedings between two or more of the parties to the North America Free Trade Agreement (NAFTA). Most 
Australian jurisdictions already require parties making application under the CBIA to have regard to the ALI-
NAFTA Guidelines on court-to-court communications.  In the Federal Court and each of the Supreme Courts in 
New South Wales, the Northern Territory, Tasmania, Victoria, and Western Australia, Court procedural rules 
pursuant to the CBIA are supplemented by harmonised Practice Directions referring to the ALI-NAFTA 
Guidelines.  
A range of benefits may flow from establishing communication in cross-border cases, such as: 
• Assisting parties to better understand the implications or application of foreign law, especially differences 
or overlaps which may otherwise result in litigation; 
• Helping to resolve issues through a negotiated solution acceptable to all; 
• Eliciting more reliable responses from parties, and in this way avoiding inherent bias and adversarial 
distortion that may be apparent if parties represent their own particular concerns in their own jurisdictions; 
• Facilitating better understanding that will assist in encouraging international business and preserving value 
that would otherwise be lost through fragmented judicial action;12 and 
                                                          
8 Principle 9.5. 
9 Principle 9.1. 
10 Article 21(1)(d). 
11 Principle 10. 




• Assisting to combat international fraud by insolvent debtors, in particular by concealing assets or 
transferring them to foreign jurisdictions.13 
The report suggests various steps that may be taken to assist in encouraging the adoption of the Global 
Guidelines, and thereby obtaining the identified benefits. These include: 
• Those courts in Australia which currently have Practice Notes or Directions referring to the ALI NAFTA 
Guidelines should introduce amendments referring to the Global Guidelines in lieu of the ALI-NAFTA 
Guidelines. Consideration should also be given to strengthening the terms of these Practice Directions. 
• Similar practice directions should be introduced in the Australian Capital Territory, South Australia and 
Queensland, where there is currently no reference to any of the guidelines for court-to-court communication 
by legislation or Practice Direction. 
• Perhaps from a more optimistic perspective, Australia should give serious consideration to the possibility of 
adopting the Model Principles of Transnational Civil Procedure, promulgated jointly by the ALI and the 
International institute for the Unification of Private Law (UNIDROIT) for application to transnational 
commercial transactions. 
• Other steps should be taken in the short term to assist judges and practitioners to increase their familiarity 
with the Global Guidelines, and in general with the various means by which cooperation and 
communication might be enhanced. This includes referral to relevant databases and other resources, and 
inclusion of copies of the Global Guidelines, and of any protocols adopted, as annexures to relevant 
judgments. 
3. Global Rules on Conflict–of-Laws Matters in International Insolvency Cases  
Taken as a whole the Global Rules demonstrate clear potential to helpfully clarify and harmonise hitherto-
unsettled aspects of Australian private international law’s interface with bankruptcy and corporate insolvency.  
To the extent that the Global Rules appear to displace (or diverge from) the current Australian position, there 
does not appear to be any obvious cause for concern or objection.  Indeed, some clarity in the area of antecedent 
transaction avoidance (in Australian insolvency proceedings containing foreign elements) would be welcome. 
The perspective of the Reporters (reflected in their comments in the ALI-III Report) is that the Global Rules 
embody and represent years of considerable trial and experience in other jurisdictions; the prime example being 
the European Union which opted for the inclusion of choice-of-law rules in the EC Council Regulation 
1356/2000/EC on Insolvency Proceedings which came into force on 31 May 2002.  For that reason alone, the 
ALI-III Report’s Global Rules are worthy of serious consideration by Australian law and policy makers as 
Australia looks beyond the adoption of the UNCITRAL Model Law to consider what further steps might be 
taken to enhance certainty and clarity in the complex legal minefield that is cross-border insolvency law.     
  
                                                          




In conclusion, the potential benefits for Australia of the ALI-III Report Transnational Insolvency: Global 
Principles for Cooperation in International Insolvency Cases are as follows. 
• It is a valuable reference point on cross-border insolvency.   
• It is a resource for policy makers considering domestic law reform.   
• It provides Australian courts with a comprehensive approach to cross-border insolvency cases that 
addresses key issues and that has been reviewed by experts from a range of jurisdictions.   
• If the current Practice Notes or Directions are updated to refer to the Global Guidelines for Court-to-Court 
Communications in International Insolvency Cases, this will reflect more extensive international support.  
• For practitioners, particularly if directed to the full ALI-III Report by the courts, it is a credible resource 
with which to approach the administration of insolvent global businesses and address parties’ competing 
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International Insolvency Cases 
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This section of the Report to the AAL focuses on the Global Principles. First, there is a brief introduction to the 
ALI-III Report as background.  Next, there is a brief overview of the current framework for cross-border 
insolvency cooperation in Australia.  It refers to Australia’s adoption of the UNCITRAL Model Law through the 
Cross-border Insolvency Act 2008 (“CBIA”) as well as to the pre-existing statutory aid and assistance 
provisions and judicial cooperation based on notions of comity.   
Finally, the Global Principles are examined in some detail against that background. The Global Principles are a 
non-binding statement intended for use in all world jurisdictions. They comprise “standards to apply in 
insolvency cases regarding the same debtor pending in two or more countries” or “in cases where the debtor 
may potentially be made the subject of parallel proceedings, even if that does not ultimately occur.”14   
Background  
Domestic laws typically are limited in their scope to resolve international insolvency issues.  With an 
increasingly global economy, there have been increasing numbers of insolvent businesses that cross borders and 
are connected with more than one jurisdiction. As a result various multilateral bodies have been addressing 
international insolvency and related commercial issues. These have included multilateral organisations of 
member States, such as the United Nations Commission on International Trade Law (UNCITRAL), and 
professional associations, such as the American Law Institute (ALI) and the International Insolvency Institute 
(III).  
A regional initiative (1993-2000) has been the ALI’s Transnational Insolvency Project ‘to provide a non-
statutory basis for cooperation in international insolvency cases involving two or more of the NAFTA [North 
American Free Trade Agreement] states, consisting of the United States, Canada, and Mexico”.15 It resulted in 
the ALI Principles of Cooperation among the NAFTA Countries (ALI NAFTA Principles) to which are annexed 
Guidelines Applicable to Court-to-Court Communication in Cross-border Cases (ALI NAFTA Guidelines).  
These documents formed the basis for an ALI and III project on whether the essential provisions of the ALI 
NAFTA Principles and ALI NAFTA Guidelines may, with certain necessary modifications, be acceptable for 
use by jurisdictions across the world.  
Joint Reporters Professor Ian Fletcher (United Kingdom) and Professor Bob Wessels (Netherlands) undertook 
the project producing a Report in 2012 to the ALI and III entitled Transnational Insolvency: Global Principles 
                                                          
* Professor and Head of the School of Law, Queensland University of Technology, Brisbane, Australia is the principal author of this part of 
the Report to the AAL. 
14 Ian F Fletcher and Bob Wessels, ‘Transnational Insolvency: Global Principles for Cooperation in International Insolvency Cases’ (Report, 
The American Law Institute and the International Insolvency Institute, 30 March 2012) (‘ALI-III Report’) 37.  
15 Ibid xvii. 
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for Cooperation in International Insolvency Cases (“ALI-III Global Principles” or “ALI-III Report”).16 The 
ALI-III Global Principles are described as “the result of a combined effort” by the ALI with the III, in particular 
groups of International Advisers; an ALI Members Consultative Group; a III Working Group; and International 
Consultants not being ALI or III members. The Joint Reporters also took into account recent multilateral 
developments such as the UNCITRAL Model Law on Cross-border Insolvency and the EU Insolvency 
Regulation as well as other attempts to develop modes of international cooperation in international insolvency.  
Australian International Insolvency Law and Practice 
The UNCITRAL Model Law on Cross-border Insolvency (“Model Law” or “ML”) has proved to be one of 
more successful initiatives.  In 1997, UNCITRAL recommended that member states adopt the Model Law as 
part of their domestic legislation.  Commencing 1 July 2008, the Model Law has had the force of law in 
Australia, subject to minimal statutory modifications, through the enactment of the Cross-border Insolvency Act 
2008 (Cth).17 
Australia has thereby endorsed an approach that accepts a lack of agreement on fundamental issues such as 
jurisdiction, and consequently recognises the likelihood of concurrent insolvency proceedings. It focuses on the 
recognition and enforcement of foreign insolvency proceedings and coordination and cooperation between 
concurrent proceedings. 
Prior to the Cross-border Insolvency Act 2008 (Cth), there has only been limited regulation of international 
insolvencies through statute.18 Thus for individual debtors, the Bankruptcy Act 1966 (Cth) recognises foreign 
elements through the jurisdictional connections necessary for creditors’ and debtors’ petitions; the definition of 
a bankrupt’s property to mean property “whether situate in Australia or elsewhere” and its provision for 
assistance of foreign courts. For corporate debtors, the Corporations Act 2001 (Cth) also acknowledges in only a 
limited fashion the possibility of foreign elements. It provides for the winding up of foreign companies and 
unregistered companies carrying on business locally; for ancillary liquidations of registered foreign companies; 
and for local courts to render assistance when requested by foreign insolvency courts. 
The most significant provisions have been the letter of request processes available under s 29 Bankruptcy Act 
1966 (Cth) and ss 580-581 Corporations Act 2001 (Cth) which permit co-operation between Australian and 
foreign courts in external administration matters. 19  These provisions differentiate between the degree of 
                                                          
16 The ALI-III Report was presented to the Annual Meeting of the American Law Institute - Washington, DC, May 23, 2012 and to the 
Annual Meeting of the International Insolvency Institute - Paris, June 22, 2012. 
17 Associated procedural laws comprise: Federal Court of Australia, Federal Court (Corporations) Rules 2000Div 15A; Federal Court of 
Australia, Federal Court (Bankruptcy) Rules 2005 Part 14; Court Procedures Rules 2006  (ACT) Schedule 6 – Corporations Rules; 
Proceedings under the Cross-Border Insolvency Act 2008 (Cth) Part 6.15A. Also see Practice Notes from the Federal Court of Australia and 
most state and territory Supreme Courts on cooperation pursuant to United Nations Commission on International Trade Law (UNCITRAL), 
UNCITRAL Model Law on Cross-Border Insolvency (‘Model Law’) Article 25; Supreme Court Practice Notes on Cross-Border 
Insolvency; Cooperation with Foreign Courts or Foreign Representatives, e.g. Federal Court of Australia, Federal Court Practice Note Corp 
2 Cross-border Insolvency Cooperation with Foreign Courts or Foreign Representatives (2011) <http://www.fedcourt.gov.au/law-and-
practice/practice-documents/practice-notes/corp2>.  
18 For a detailed review of English and Australian legislative history, see R Mason, ‘Cross-border Insolvency: Adoption of CLERP 8 as an 
Evolution of Australian Insolvency Law’ (2003) 11 Insolvency Law Journal 62. 
19 These had their origins in Bankruptcy Act 1869 (UK) s 74 and Bankruptcy Act 1914 (UK) s 122. 
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cooperation afforded courts from ‘prescribed’ States20 (an obligation to act in aid of and be auxiliary to that 
court) and those from other States (a discretion whether to cooperate).  The letter of request process is still 
available, although the Cross-border Insolvency Act 2008 (Cth) prevails to the extent of inconsistency with 
existing cooperation provisions. 21 Parties in Australia have continued to make use of the letter of request 
process22 and it has also proved to be useful for situations where recognition and enforcement is not possible 
under the CBIA.23  
There has also been a question whether in a common law jurisdiction such as Australia, superior courts may rely 
upon the common law to recognise and enforce foreign insolvency proceedings. In 2011 in Re Chow Cho Poon 
(Private) Limited,24 the New South Wales Supreme Court considered, but did not determine, whether it might 
grant recognition and declaratory relief without reference to any statutory foundation. His Honour Mr Justice 
Barrett referred to “[n]otions of comity that have, in recent years, facilitated recognition and effectuation of 
foreign insolvency administrations by the deployment of the local court’s inherent jurisdiction.”25  
The UNCITRAL Guide to Enactment of the Model Law refers to the notion of comity: 
To the extent that cross-border judicial cooperation in the enacting State is based on principles of 
comity among nations, the enactment of articles 25 to 27 offers an opportunity for making this 
principle more concrete and adapted to the particular circumstances of cross-border insolvencies.26 
The notion of comity is linked with an approach to cooperation in international insolvency cases known as 
“modified universalism”.  Modified universalism accepts that assets should be collected and distributed by one 
administration; however reserves to the local court discretion to evaluate the fairness of the foreign proceeding 
and to protect the local creditors’ interests.27  
In 2006, Lord Hoffmann referred to modified universalism when speaking for the Privy Council in 
Cambridge Gas Transportation Corporation v Official Committee of Unsecured Creditors of 
Navigator Holdings plc:28 
The English common law has traditionally taken the view that fairness between creditors requires 
that, ideally, bankruptcy proceedings should have universal application. There should be a single 
bankruptcy in which all creditors are entitled and required to prove. No one should have an advantage 
                                                          
20 Under Bankruptcy Act 1996 (Cth) s 29(5) and Bankruptcy Regulation 3.01 prescribed countries are the United Kingdom, Canada, New 
Zealand, Jersey, Malaysia, Papua New Guinea, Singapore, Switzerland and United States of America together with their colonies, overseas 
territories or protectorates. Corporations Regulation 5.6.74 prescribes the Bailiwick of Jersey, Canada, Papua New Guinea, Malaysia, New 
Zealand, Singapore, Switzerland, the United Kingdom and the United States of America.  
21 Cross-border Insolvency Act 2008 (Cth) s 22. 
22 In Re McGrath & Honey as Liquidators of HIH Insurance Ltd [2008] NSWSC 881 [18] “There is no reason under our law (and there 
appears to be none under English law) why the liquidators should not take the course they wish to take [existing letters of request procedure] 
or why this court should do otherwise than assist them.”  
23 Re Gainsford [2012] FCA 904; (2012) 293 ALR 699. 
24 [2011] NSWSC 300; (2011) 80 NSWLR 507. 
25 [2011] NSWSC 300; (2011) 80 NSWLR 507 [78]. 
26 UNCITRAL, UNCITRAL Model Law on Cross-Border Insolvency with Guide to Enactment, 
<http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf > (‘Guide to Enactment’) [175].  
27 J Westbrook, ‘Choice of Avoidance Law in Global Insolvencies’ (1991) XVII (3) Brooklyn Journal of International Law 499, 517. 
28 [2006] UKPC 26; [2007] 1 AC 508 [16].  
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because he happens to live in a jurisdiction where more of the assets or fewer of the creditors are 
situated … 
Then in a 2008 House of Lords case McGrath v Riddell,29 Lord Hoffmann (with whom Lord Walker agreed) 
stated: 
The primary rule of private international law … is the principle of (modified) universalism, which has 
been the golden thread running through English cross-border insolvency law since the eighteenth 
century. That principle requires that English courts should, so far as is consistent with justice and UK 
public policy, co-operate with the courts in the country of the principal liquidation to ensure that all 
the company’s assets are distributed to its creditors under a single system of distribution. 
However, in the same case, Lord Scott relied upon a statutory provision on co-operation, s 426 Insolvency Act 
1986. That provision is similar to ss 580-581 Corporations Act 2001 (Cth), except that s 426(5) authorises the 
local court to “apply, in relation to any matters specified in the request, the insolvency law which is applicable 
by either court in relation to comparable matters falling within its jurisdiction.” Lord Scott stated:30 
If the country of the principal winding up is a “relevant country or territory” for section 426 purposes 
and the liquidators in that country have requested English liquidators [similar to ss 580-581 letter of 
request] to remit to them the assets collected in England so that they (the principal liquidators) can, 
pursuant to the insolvency law of that country, implement a universal scheme of pari passu 
distribution to ordinary unsecured creditors, the request is one to which, in principle, the English 
liquidators ought, in my opinion, to accede...   
A more recent case, Rubin v Eurofinance SA; New Cap Reinsurance Corporation v AE Grant, 31  applied 
recognition and enforcement of foreign civil and commercial judgments criteria in the context of recognition of 
foreign insolvency proceedings, thereby raising questions about the extent of a ‘universalist’ approach to 
common law recognition of foreign insolvency proceedings. However as Professor Fletcher recently opined:32 
I am therefore inclined to regard the Supreme Court’s ruling in Rubin/New Cap as a bump in the road, 
rather than having placed the English common law [on recognition of foreign insolvency 
proceedings] at a crossroads. I draw considerable encouragement from the recent decision of the 
Court of Appeal in HSBC Bank plc v. Tambrook Jersey Ltd.33 Notably, the Court reaffirmed the 
underlying spirit and purpose of the assistance provisions contained in s 426 of the Insolvency Act 
1986, ruling that they enable the courts in the UK to provide assistance to a court in an overseas 
country or territory by opening an insolvency proceeding under UK law that will obviate the need to 
open a less appropriate proceeding under the law of the country from which the request is issued. In 
doing so, the Court pointedly drew inspiration from previous pronouncements uttered by Lord 
                                                          
29 [2008] UKHL 21; [2008] 3 All ER 869 [30]. 
30 [2008] UKHL 21; [2008] 3 All ER 869 [62]. 
31 [2012] UKSC 46; [2012] 1 WLR 1019. 
32 Ian Fletcher, ‘Tomorrow’s World – Current and Future Prospects for International Cooperation in Insolvency Matters’ (Paper presented at 
International Commercial Law and Arbitration Conference, Federal Court of Australia, Sydney, 22 August 2013) 4-5. 




Hoffmann in the landmark cases that had preceded the Supreme Court’s more recent ruling, including 
his celebrated dictum on powers of assistance at common law, delivered in the Privy Council in the 
Cambridge Gas case: 
But the domestic court must at least be able to provide assistance by doing whatever it could have 
done in the case of a domestic insolvency. The purpose of recognition is to enable the foreign office 
holder or the creditors to avoid having to start parallel proceedings and to give them the remedies to 
which they would have been entitled if the equivalent proceedings had taken place in the domestic 
forum.34 
 
For good measure, the Court of Appeal also quoted from purple passages in Lord Hoffmann’s 
subsequent judgment in the House of Lords in the HIH case, including that containing the “golden 
thread” metaphor already mentioned above,35 and they tactfully cited a passage from the Supreme 
Court judgment in Rubin/New Cap itself in which Lord Collins affirms the existence of “…four main 
methods under English law for assisting insolvency proceedings in other jurisdictions.”36  
 
Cooperation under the Model Law 
Meanwhile the ML has implemented cooperation and coordination in cross-border insolvency cases primarily 
through Articles 25-27. 37  Complementing these provisions, Article 29 makes specific directives about 
procedures to be followed in cases where a foreign proceeding and a proceeding under Australian insolvency 
laws are taking place concurrently regarding the same debtor, and Article 30 deals with coordination when there 
is more than one foreign proceeding regarding the same debtor.  
Article 25 provides that in matters referred to in Article 1, which governs the scope of the application of the 
Model Law, “the court shall cooperate to the maximum extent possible” with foreign courts or foreign 
representatives,38 either directly or through a trustee or registered liquidator.39  Similarly, Article 26 requires 
that, in such matters, the trustee or registered liquidator shall, in the exercise of its functions and subject to the 
supervision of the court, cooperate to the maximum extent possible with foreign courts or foreign 
                                                          
34 Cambridge Gas Transportation v Official Committee of Unsecured Creditors [2006] UKPC 508; [2007] 1 AC 508 [22] per Lord 
Hoffmann, quoted in HSBC Bank plc v Tambrook Jersey Ltd [2013] EWCA Civ 576 [39] per Davis LJ. 
35 HSBC Bank plc v Tambrook Jersey Ltd [2013] EWCA Civ 576 at [18] per Davis LJ.  
36 Rubin v Eurofinance SA; New Cap Reinsurance Corporation v AE Grant [2012] UKSC 46; [2012] 1 WLR 1019 [25] per Lord Collins, 
cited by Davis LJ in HSBC Bank plc v Tambrook Jersey Ltd [2013] EWCA Civ 576 [19]. 
37 Model Law Article 7 recognises that additional assistance may be provided by other domestic law, and seeks to preserve the efficacy of 
those laws. References to Articles throughout are to the Model Law (as adopted in Australia) unless otherwise noted. 
38 ‘Foreign representative’ is defined in Model Law Article 2(d) as meaning ‘a person or body, including one appointed on an interim basis, 
authorized in a foreign proceeding to administer the reorganisation or the liquidation of the debtor’s assets or affairs or to act as a 
representative of the foreign proceeding’. 
39  In bankruptcy proceeding, the Model Law refers to the trustee within the meaning of Bankruptcy Act 1966 (Cth) s 5(1); and in corporate 
insolvencies it refers to a registered liquidator within the meaning of Corporations Act 2001 (Cth) s 9: Cross-Border Insolvency Act 2008 
(Cth) s 11. 
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representatives. Such mandated cooperation does not require any formal decision to recognise the foreign 
proceeding.40  
An indicative list of the types of cooperation authorised by these Articles is provided in Article 27. The list is 
intended to be particularly helpful for jurisdictions, such as Australia, which have a limited tradition of direct 
cross-border judicial cooperation, and in jurisdictions where judicial discretion has traditionally been limited.41 
The examples provided are: 
a) Appointment of a person or body to act at the direction of the court; 
b) Communication of information by any means considered appropriate by the court; 
c) Coordination of the administration and supervision of the debtor’s assets and affairs; 
d) Approval or implementation by courts of agreements concerning the coordination of proceedings; 
e) Coordination of concurrent proceedings regarding the same debtor. 
This list is inclusive only and so does not preclude other forms of cooperation. 
Appendix A to this Report contains a list of cases on the Cross-border Insolvency Act 2008 (Cth) updated to 29 
August 2013. Most deal with requests for recognition of a foreign proceeding and subsequent relief.  
The Report will now examine the Global Principles in some detail, against the backdrop of the Model Law as 
adopted in Australia. Appendix B to this Report contains a comparative table of the Global Principles with the 
CBIA and Model Law. 
The Global Principles 
Principle 1 Overriding Objective 
 
1.1 These Global Principles embody the overriding objective of enabling courts and insolvency 
administrators to operate effectively and efficiently in international insolvency cases with the goals of 
maximizing the value of the debtor’s global assets, preserving where appropriate the debtors’42 business, 
and furthering the just administration of the proceeding 
 
1.2 In achieving the objective of Global Principle 1.1, due regard should be given to the interests of creditors, 
including the need to ensure similarly ranked creditors are treated equally. Due regard should also be 
given to the interests of the debtor and other parties in the case, and to the international character of the 
case. 
 
1.3 All parties in an international insolvency case should further the overriding objective of Global Principle 
1.1 and should conduct themselves in good faith in dealing with courts, insolvency administrators, and 
other parties in the case 
 
1.4 Courts and insolvency administrators should cooperate in an international insolvency case with the aim 
of achieving the objective of Global Principle 1.1. 
 
1.5  In the interpretation of these Global Principles, due regard should be given to their international origin 
and to the need to promote good faith and uniformity in their application. 
 
                                                          
40 Guide to Enactment [177]. 
41 Guide to Enactment [181]. 
42 Query whether the position of the apostrophe is a drafting error and should read ‘debtor’s’ – in keeping with ‘debtor’s assets’ above.  
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Principle 1.1 describes the Principles’ overriding objective and so provides guidance for their interpretation. It 
addresses many of the same purposes outlined in the ML Preamble – listing essentially the same 3 goals:  
• maximising asset values;  
• “preserving” (ML “rescue”) businesses; and  
• “just” (ML “fair and efficient”) administration of the proceeding.   
The GP drafting focuses on the actors, “the courts and insolvency administrators” (enabling them “to operate 
effectively and efficiently”) whereas the ML refers to the processes (providing “effective mechanisms”). The 
Principle has a goal to preserve businesses (“where appropriate”) while the ML aims to facilitate business 
rescues, specifically “thereby protecting investment and preserving employment”.  
Principle 1.3 also focuses on the behaviour of actors, requiring “all parties”43 to further the overriding objective 
and to conduct themselves “in good faith” in dealing with the courts, insolvency administrators and other parties 
in the case.   
In keeping with its focus on actors, one of the GP’s themes is the role of the professions and the Comments note 
that a purpose of Principle 1.2 is “to set a benchmark for professional actions and behaviour of administrators 
involved.”44  Principle 1.2 resembles the ML objective in Preamble (c) and requires due regard to be given to 
the interests of creditors and other interested parties in achieving the overriding objective. Principle 1.2 is more 
specific on creditors’ interests than the ML by stating these include “the need to ensure similarly ranked 
creditors are treated equally” – reinforcing Principle 2.3(i) and Principle 11. Principle 1.4 is similar to the ML 
objective in Preamble (a) and requires “the courts and insolvency administrators” to cooperate, in achieving the 
overriding GP objective.  
Principle 1.5 is not contained in the ML Preamble but is contained in Article 8. They each require due regard to 
be given to each instrument’s international origin45 and the need to promote “good faith” and “uniformity” in 
their application.  
The ML objective in Preamble (b) of “greater legal certainty for trade and investment” is omitted from the GP. 
This reflects the ML’s origins as an UNCITRAL instrument. UNCITRAL has a general mandate to further the 
progressive harmonization and unification of the law of international trade.46 
  
                                                          
43 ALI-III Report, above n 1, 41: this encompasses the debtor and the debtor’s representatives.  
44 ALI-III Report, above n 1, 41. 
45 For comments on the international origin of the Model Law, see Ackers v Saad Investments Co Limited (in official liq) (2010) 276 ALR 
508; (2010); 118 ALD 498; [2010] FCA 1221 [45]. 
46 On the general mandate of UNCITRAL, see UNCITRAL, Origin, Mandate and Composition of UNCITRAL 
<http://www.uncitral.org/uncitral/en/about/origin.html> (viewed 28 April 2013). 
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Principle 2 Aim 
 
2.1 The aim of these Global Principles is to facilitate the coordination of the administration of international 
insolvency cases involving the same debtor, including where appropriate through the use of a protocol. 
 
2.2 In particular, these Global Principles aim to promote: 
(i) The orderly, effective, efficient, and timely administration of proceedings;  
(ii)  The identification, preservation, and maximization of the value of the debtor’s assets, including 
the debtor’s business, on a global basis;  
(iii) The sharing of information in order to reduce costs; and  
(iv) The avoidance or minimization of litigation, costs, and inconvenience to the parties in the 
proceedings. 
 
2.3 These Global Principles aim to promote the administration of separate international insolvency cases 
with a view to: 
(i) Ensuring that creditors’ interests are respected and that creditors are treated equally; 
(ii) Saving expense;  
(iii) Managing the debtor’s estate in ways that are proportionate to the amount of money involved, the 
nature of the case, the complexity of the issues, the number of creditors, and the number of 
jurisdictions involved; and  
(iv) Ensuring that the case is dealt with effectively, efficiently, and timely. 
 
Principle 2 contains another theme of the GP - the importance of coordination of the administration of 
international insolvency cases. The ML addresses cooperation and coordination in Articles 25 – 32.  Two 
aspects of the GP that differ from the ML drafting is that the GP brings to the fore of the use of “protocols” 
(Principle 2.1 cf Article 27(d))47 and includes case management principles.  
The Principle 2.1 aim of coordination is amplified in Principle 2.2. Principle 2.2(i) resembles the ML Preamble 
“effective mechanisms”, referring to “orderly, effective, efficient and timely administration of proceedings”. 
Principle 2.2(ii) on protection and maximisation of the value of the debtor’s assets is drafted more broadly than 
ML Preamble (d) because it includes the step of identification of the assets and it specifically refers to the value 
of the debtor’s business. This captures the notion of a going concern and of ‘good will’. Principle 2.2(ii) 
reinforces Principle 1.1’s global approach to assets by referring to the value, measured “on a global basis”, of 
the debtor’s assets.  This global approach is in keeping with modified universalism.   
The GP contains additional aims to the ML – in particular the reduction of costs, through the sharing of 
information under Principle 2.2(iii) 48  and through the avoidance or minimisation of litigation, costs, and 
inconvenience to the parties in the proceedings’ under Principle 2.2(iv).  
Principle 2.3 contains aims specific to concurrent insolvency proceedings. These are to be administered with a 
view to equal treatment of creditors; saving expense; a proportionate approach to management of the estate; and 
ensuring cases are dealt with “effectively, efficiently, and timely”. Cost and proportionate case management are 
specific concerns of the GP.  
                                                          
47 Principle 2.3 covers separate international insolvency cases whether it is the sole proceeding or is one of a number of parallel proceedings. 
48 Also see Article 27.  
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The ML Preamble (c) has an objective, “fair” administration of cross-border insolvencies. The GP do not refer 
to the concept of fairness except for the parties having a “full and fair opportunity” under Principle 5 Equality of 
Arms and Principle 25 Notice.  
Principle 3 International Status; Public Policy 
 
Nothing in these Global Principles is intended to: 
 
(i) Interfere with the independent exercise of jurisdiction by a national court involved, including in its 
authority or supervision over an insolvency administrator; 
(ii) Interfere with the national rules or ethical principles by which an insolvency administrator is bound 
according to applicable national law and professional rules; 
(iii) Prevent a court from refusing to take an action that would be manifestly contrary to the public policy of 
the forum state; or 
(iv) Confer substantive rights, interfere with any function or duty arising out of any applicable law, or 
encroach upon any local law. 
 
Principle 3 emphasises the international status and the non-binding nature of the GP and their limited effect 
regarding an insolvency case’s key actors – the courts and insolvency administrators. They are not intended to 
interfere with a national court’s independent exercise of jurisdiction or with national rules or ethical principles 
binding insolvency administrators.  
The ML is a binding statement as it has the force of law in Australia through adoption by the CBIA. However it 
is limited to a procedural approach to international insolvency cases and defers to local insolvency laws. For 
example relief is subject to compliance with local procedural requirements and to applicable notification 
requirements (see Articles 22 and 19(2)).49 
Principle 3(iii) effectively mirrors Article 6. Courts are not prevented by the GP or the ML from refusing to take 
action “if the action would be manifestly50 contrary to the public policy of the [forum] state”. Such a non-
binding approach is essential to achieving acceptance across jurisdictions of this form of ‘modified 
universalism’, whether under soft law such as the GP or the hard law of a locally adopted version of the ML.  
Principle 3(iv) states the GP are not intended to confer substantive rights, encroach on local laws or breach 
binding rules of applicable law. By contrast, the ML is adopted as local law, although with limits on its scope.51 
Sections 21-22 CBIA address the ML’s interaction with existing cross-border insolvency provisions. Also 
Article 7 affirms that a court may provide additional assistance to a foreign representative where available under 
other local laws. 
  
                                                          
49 Guide to Enactment [20].  
50 ALI-III Report, above n 1, 60. Reporters’ Notes refer to allowing for “an exception to be made in circumstances where a court would 
otherwise be faced with the alternatives of violating a fundamental principle belonging to the social order and public policy of its own state, 
or contravening an international obligation undertaken by that state.” Article 3 refers to international obligations.  
51 For example, see s 9 CBIA states that the ML does not apply to entities prescribed by the regulations.  Cross-Border Insolvency 
Regulations 2008 (Cth) lists authorised deposit-taking institutions, general insurers and life companies as ‘prescribed entities’.  
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Principle 4 Case Management 
 
4.1  A court should, by actively managing an international insolvency case, coordinate and harmonize the 
proceedings before it with those in other states except where there are genuine and substantial reasons for 
doing otherwise and then only to the extent considered to be appropriate in the circumstances.  
 
4.2.  A court  
(i)  should seek to achieve disposition of the international insolvency case effectively, efficiently, and 
timely, with due regard to the international character of the case; 
(ii)  should manage the case in consultation with the parties and the insolvency administrators 
involved and with other courts involved; 
(iii)  should determine the sequence in which issues are to be resolved; and 
(iv)  may hold status conferences regarding the international insolvency case. 
 
Global Principles 4-6 provide much more detail on courts and their approach to international insolvency 
litigation procedures than the ML. Principle 4 “underlines the central role the court in many countries plays in 
furthering the efficient and timely administration of an (international) insolvency case.”52  
Principle 4.1 specifically refers to courts “actively managing” an international insolvency case, and coordinating 
and harmonising local and foreign proceedings. Unlike the ML, it explicitly permits an exception to 
coordination and harmonisation, where there are genuine and substantial reasons to do otherwise, but only to the 
appropriate extent in the circumstances.53  
In Australia, general procedural rules of court apply to cross-border insolvency, to the extent that procedure is 
not specifically addressed in the Model Law, the CBIA or in the various rules of court on the procedural 
requirements for CBIA proceedings. 
The ML recognises concurrent insolvency cases. Where there is a local insolvency proceeding and a foreign 
proceeding, courts “shall seek cooperation and coordination” under Articles 25-27 (Article 29). Article 25 
requires courts, in ML matters, to cooperate “to the maximum extent possible”54 with foreign courts, either 
directly or through an insolvency officeholder. Article 27 lists means of cooperating including “coordination of 
concurrent proceedings regarding the same debtor”. To assist the local court in determining the relief to grant in 
favour of the foreign proceeding, especially where coordination of multiple concurrent proceedings is required, 
the applicant must notify the court of all current proceedings (Article 15(3) and Article 18(b)). The CBIA (s 13) 
and Federal Court and Supreme Court rules (r 15A.3) extend this to insolvency proceedings not covered by the 
ML, such as receivership proceedings, and require applicants for recognition of foreign proceedings to notify 
these as well to the local court.  
In the Federal Court, Part 14 of the Federal Court (Bankruptcy) Rules 2005 and Division 15A of the Federal 
Court (Corporations) Rules 2000 contain procedural requirements for proceedings under the Cross-Border 
Insolvency Act 2008 (Cth).55 The rules in the other Parts or Divisions of the Bankruptcy or Corporations Rules 
                                                          
52 ALI-III Report, above n 1, 61. 
53 ALI-III Report, above n 1, 61. Comments refer to “widespread riots or wars or other factors bringing about the disruption of the 
administration of justice”. 
54 This is equivalent to the exception in Principle 4.1.  
55 For a useful discussion and application of the procedural requirements in Division 15A of the Federal Court (Corporations) Rules 2000, 
and relating to an application for recognition of foreign proceedings under the Cross-Border Insolvency Act 2008 (Cth) generally, see 
Cussen v Bank of Nauru [2011] FCA 1009. 
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as well as the other rules of the Federal Court, apply to a proceeding in that Court under the Cross-Border 
Insolvency Act 2008 (Cth) if they are relevant and not inconsistent with Part 14 or Division 15A.56 
In each of the Australian Capital Territory,57 New South Wales,58 the Northern Territory,59 South Australia,60 
Tasmania,61 Victoria62 and Western Australia63 there is a similar division containing harmonised rules within 
the relevant Corporations Rules governing proceedings under the Cross-Border Insolvency Act 2008 (Cth).  
The Federal Court of Australia and some state and territory Supreme Courts have issued Practice Notes that 
specifically address cooperation with foreign courts and foreign representatives in cross-border insolvency 
matters under the CBIA.64 The Practice Notes require parties, when formulating a proposed framework for 
cooperation under Article 25, to consider the ALI NAFTA Guidelines and the UNCITRAL Practice Guide on 
Cross-Border Insolvency Cooperation (2010). 
The form of cooperation appropriate to each particular case will depend on the circumstances of that case. The 
Practice Notes recognise that cooperation between the relevant Australian court and a foreign court or foreign 
representative under Article 25 will generally occur within a framework or protocol that has previously been 
approved by the court.65 
Principle 4(2) is more specific than the ML on how cases are to be managed. It draws upon the ALI/UNIDROIT 
Model Principles of Transnational Civil Procedure. Principle 4.2(i) reiterates the expectation that the court seek 
to dispose of international insolvency cases effectively, efficiently and in a timely fashion, acknowledging the 
international character of the case. Principle 4.2(ii) requires the court in its case management to consult the 
parties, insolvency administrators and other courts and Principle 4.2(iii) requires it to determine the sequence in 
which issues are resolved. Principle 4.2(iv) permits, but does not require, courts to hold status conferences.  
While Australian jurisdictions have not adopted the ALI/UNIDROIT Model Principles, there has been a general 
move to managerial judging in Australia. Every jurisdiction in Australia has adopted an overriding objective or 
overriding purpose clause similar to s 37M Federal Court of Australia Act 1976 (Cth) on civil practice and 
                                                          
56 Federal Court (Bankruptcy) Rules 2005 r 14.01 and Federal Court (Corporations) Rules 2000 r 15A.1. 
57 Court Procedure Rules 2006 (ACT), Schedule 6, Part 6.15A (Proceedings under the Cross-Border Insolvency Act). 
58 Supreme Court (Corporations) Rules 1999 (NSW) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
59 Corporations Law Rules, Division 15A (Proceedings under the Cross-Border Insolvency Act). 
60 Corporations Law Rules 2003 (SA) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
61 Supreme Court (Corporations) Rules 2008 (Tas), s 4, adopts the Federal Court (Corporations) Rules 2000 (with necessary modifications). 
62 Corporations Law Rules 2003 (Vic) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
63 Supreme Court (Corporations) (WA) Rules 2004 (Proceedings under the Cross-Border Insolvency Act). 
64 Supreme Court of New South Wales, Practice Note No. SC Eq 6 of 2009 - Supreme Court Equity Division – Cross-Border Insolvency: 
Cooperation with Foreign Courts or Foreign Representatives, 11 March 2009; Supreme Court of Tasmania, Practice Direction No 2 of 2009, 
27 February 2009; Supreme Court of Western Australia, Consolidated Practice Directions 2009- 9.11 Specialised Procedures - Cross Border 
Insolvency - Cooperation with Foreign Courts or Foreign Representatives; Supreme Court of the Northern Territory, Practice Direction No 5 
of 2009 - Corporations Law Rules Division 15A - Cross Border Insolvency - Cooperation with Foreign Courts or Foreign Representatives, 
11 June 2009; Supreme Court of South Australia,  Division 15A [Proceedings under the Cross-Border Insolvency Act 2008] of the 
Corporations Rules 2003; Court Procedures Rules 2006  (ACT) Schedule 6 – Corporations Rules; Supreme Court of Victoria, Practice Note 
No 6 of  2011 - Cross-Border Insolvency Applications and Cooperation with Foreign Courts or Foreign Representatives; Federal Court of 
Australia, Federal Court Practice Note Corp 2 Cross-border Insolvency Cooperation with Foreign Courts or Foreign Representatives. 
65 S Atkins and R Mason, ‘Australia’ in Look Chan Ho (ed) 2012, Cross-border Insolvency: A Commentary on the UNCITRAL Model Law, 
3rd ed, Globe Law & Business, London, 41  
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procedure provisions.66  Court Practice Directions support these developments, for example, Supreme Court of 
Queensland Practice Direction 10 of 2011 on Use of Technology for the Efficient Management of Documents in 
Litigation and Practice Direction 11 of 2012 on the Supervised Case List. 
Principle 5 Equality of Arms  
 
5.1  All judicial orders, decisions, and judgments issued in an international insolvency case are subject to the 
principle of equality of arms, so that there should be no substantial disadvantage to a party concerned. 
Accordingly:   
(i)  Each party should have a full and fair opportunity to present evidence and legal arguments;  
(ii)  Each party should have a full and fair opportunity to comment on the evidence and legal 
arguments presented by other parties.  
 
5.2.  When the urgency of a situation calls for a court to issue an order, decision, or judgment on an expedited 
basis, the court should ensure:  
(i)  that reasonable notice, consistent with the urgency of the situation, is provided by the court or the 
parties to all parties who may be affected by the order, decision, or judgment, including the major 
unsecured creditors, any affected secured creditors, and any relevant supervisory governmental 
authorities;  
(ii)  that each party may seek to review or challenge the order, decision, or judgment issued on an 
expedited basis as soon as reasonably practicable, based on local law; 
(iii)  that any order, decision, or judgment issued on an expedited basis is temporary and is limited to 
what the debtor or the insolvency administrator requires in order to continue the operation of the 
business or to preserve the estate for a limited period, appropriate to the situation. The court 
should then hold further proceedings to consider any appropriate additional relief for the debtor or 
the affected creditors, in accordance with Global Principle 5.1 
 
Principle 5.1 requires “equality of arms” for all judicial orders, decisions and judgments, and no substantial 
disadvantage to a party. Parties are to have full and fair opportunities to present evidence and legal arguments as 
well as to comment on the evidence and legal arguments of the other parties. The ML does not address this 
however Australia’s procedural laws are underpinned by broad principles of procedural fairness.67   
Principle 5.2 specifically deals with urgent situations and the procedural considerations for issuing and 
reviewing orders, decisions and judgments made on an expedited basis.  The ML does not address urgent 
situations to the same extent. Article 19 permits provisional relief to be granted from the time of filing an 
application for recognition of a foreign proceeding “where relief is urgently needed to protect the assets of the 
debtor or the interests of the creditors”. The court may also refuse to grant the provisional relief requested if it 
would interfere with the administration of a foreign main proceeding. Provisional relief terminates at the time of 
the decision on the recognition, unless extended by the court.68 The ML also acknowledges urgent situations 
through Article 16(1) which provides a presumption that can expedite the evidentiary process to establish a 
foreign proceeding and a foreign representative falls within the ML.  
                                                          
66 Court Procedures Rules 2006 (ACT) r 21; Civil Procedure Act 2005 (NSW) ss 56-58; Supreme Court Rules 1987 (NT) r 1.10; Uniform 
Civil Procedure Rules 1999 (Qld) r 5; Supreme Court Civil Procedure Rules 2006 (SA) r 3; Supreme Court Rules 2000 (Tas) r 414A; 
Supreme Court (General Civil Procedure) Rules 2005 (Vic) r 1.14; Rules of the Supreme Court 1971 (WA) rr 1.4A, 1.4B.  
67 In 1980, Australia ratified the International Covenant on Civil and Political Rights (1966), Article 14 of which states: “All persons shall be 
equal before the courts and tribunals.”  
68 Article 19(3): Yu v STX Pan Ocean Co Ltd (South Korea), in the matter of STX Pan Ocean Co Ltd (receivers appointed in South Korea) 
[2013] FCA 680 [34]  
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Principle 5.2(iii) refers to the ability of a party to seek a review of any decision issued on an expedited decision. 
This resembles Article 17(4) which permits modification or termination of a decision to recognise a foreign 
proceeding “if it is shown that the grounds for granting it were fully or partially lacking or have ceased to exist”.  
Principle 6 Decision and Reasoned Explanation  
 
6.1 Upon completion of the parties’ presentations relating to the opening of an insolvency case or the 
granting of recognition or assistance in an international insolvency case, the court should promptly issue 
its order, decision, or judgment. 
 
6.2  All parties should cooperate and consult with one another concerning scheduling of proceedings. 
 
6.3 The court may issue an order, decision, or judgment orally, which should be set forth in written or 
transcribed form as soon as possible. 
 
6.4  The order, decision, or judgment should identify any order previously made on any related subject; the 
period, if any, for which it will be in force; any appointment of an insolvency professional; and any 
determination regarding costs, the issues to be resolved, and the timetable for the relevant stages of the 
proceedings, including dates and deadlines. 
 
6.5  If the order, decision, or judgment is opposed or appealed, the court should set forth the legal and 
evidentiary grounds for the decision. 
 
Principle 6.1 requires a court to issue its order, decision or judgment promptly upon parties completing their 
presentation relating to the opening of an insolvency case or the granting of recognition or assistance in an 
international insolvency case.  Principle 6.2 requires “all parties” to cooperate and consult in scheduling 
proceedings.  Principles 6.3-6.5 are procedural requirements for the court.   
The ML does not address such matters, leaving this to Australian laws on procedural fairness, except to the 
extent that Article 17(3) does require a court to decide upon an application for recognition of a foreign 
proceeding at the earliest possible time. Also Article 18 and s 14 CBIA require information to be passed on to 
the court promptly, in particular when there has been a change in status, but this requirement is placed on the 
foreign representatives rather than the courts.  
Principle 7 Recognition  
 
7.1  An insolvency case opened in a state that, with respect to the debtor concerned, has jurisdiction under the 
rules of international jurisdiction established by these Global Principles, in conformity with Global 
Principle 13, should be recognized and given appropriate effect under the circumstances in every other 
state. 
 
7.2  Recognition should be determined in a proceeding that is orderly, effective, efficient, and timely, with a 
minimum of formalities and with due regard to the requirements of Global Principle 3 (Public Policy) 
and Global Principle 5 (Equality of Arms). 
 
Principle 7 addresses the key issue of recognition of and effect given to a foreign insolvency proceeding opened 
in a state that has jurisdiction under the GP’s rules of international jurisdiction (that is in a state that contains the 
“centre of main interests” (“COMI”) or an “establishment” of the debtor). Principle 7.1 reflects Article 17 that 
prescribes recognition of a foreign main proceedings originating in the debtor’s centre of main interests or 
20 
 
recognition of a foreign non-main proceedings where the debtor has an establishment. Principle 7.1 cross-refers 
to Principle 13 and the notion of international jurisdiction as underpinning recognition.69 
Principle 7.2 on the application for recognition proceeding is drafted in general terms, reinforcing that the 
process is to be “orderly, effective, efficient, and timely” but with a “minimum of formalities”. It cross-refers to 
the requirements of public policy and procedural fairness, neither of which are specifically dealt with in the 
recognition provisions of the ML (except for the Article 20 reference to public policy).  
The ML contains more detail on the recognition proceedings. Article 15 deals with the application process and 
the documents to accompany an application for recognition.  In addition, s 13 CBIA requires an application for 
recognition to comply with the relevant Federal Court or Supreme Court rules of court and to be accompanied 
by a statement identifying all proceedings against the debtor under the Bankruptcy Act 1966 (Cth) and any 
appointment of a receiver/controller/managing controller or any insolvency proceedings under the relevant 
provisions of the Corporations Act 2001 (Cth)70 that are known to the foreign representative. 
Principle 8 Stay or Moratorium 
 
8.1  Insolvency cooperation may require a stay or moratorium at the earliest possible time in each state where 
the debtor has assets or where litigation is pending relating to the debtor or the debtor’s assets. The stay 
or moratorium should impose reasonable restraints on the debtor, creditors, and other parties. 
 
8.2  If the local law does not provide an effective procedure for obtaining relief from the stay or moratorium, 
then a court should exercise its discretion to provide such relief where appropriate. Exceptions to the stay 
or moratorium should be limited and clearly defined. 
 
Principle 8 permits but does not require a stay or moratorium. Principle 8.1 calls for it “at the earliest possible 
time” for the purposes of insolvency cooperation. It applies in each state where the debtor has assets or where 
litigation is pending relating to the debtor or the debtor’s assets. It is only to impose reasonable restraints on the 
debtor, creditors and other parties.  The Comments note a moratorium is often essential “to prevent seizure and 
other actions by individual creditors and dissipation of assets by debtors” and to support “the preservation of 
value and the prevention of fraud”.71  
Depending on the circumstances surrounding an application for recognition, the ML provides for either an 
automatic stay or a discretionary form of such relief. Where relief is urgently needed to protect the assets of the 
debtor or the interests of the creditors, Article 19 permits a discretionary stay of execution against the debtor’s 
assets from the time of filing an application for recognition until a decision upon the application. Where there is 
recognition of a foreign main proceeding originating in the debtor’s COMI, Article 20 provides for an automatic 
stay on proceedings and execution against assets as well as a suspension on disposal of assets.72  Section 16 
                                                          
69 See discussion below under Principle 13 on the Model Law approach to COMI by way of a rebuttable presumption.  
70 Cross-Border Insolvency Act 2008 (Cth), s 13 refers to “(b) any appointment of a receiver (within the meaning of section 416 of the 
Corporations Act 2001 (Cth)), or a controller or a managing controller (both within the meaning of section 9 of that Act), in relation to the 
property of the debtor; and (c) all proceedings under Chapter 5, or section 601CL, of the Corporations Act 2001 (Cth) in respect of the 
debtor”.  
71 ALI-III Report, above n 1, 72. 
72 Article 20(3) and (4) provide exceptions to the automatic stay: actions to preserve a claim against the debtor or to request the 
commencement of local insolvency proceedings or the right to file claims in such proceedings.  
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CBIA identifies the Australian laws applying to the extent of the scope and modification and termination of the 
local stay or suspension.73  
Where there is recognition of a foreign proceeding, either commenced in the debtor’s COMI or where the debtor 
has an establishment74 and it is necessary to protect the debtor’s assets or creditors’ interests, an Australian court 
may grant the forms of relief outlined in Article 21. These include staying proceedings and execution and 
suspending disposal of assets, to the extent not already stayed under Article 20.75  
Principle 8.2 is more extensive than the ML as adopted in Australia through the CBIA. Principle 8.2 
requires a court, where appropriate, to exercise its discretion to provide relief from a stay or 
moratorium even if the local law does not provide an effective procedure for such relief. The court is 
required to limit and clearly define exceptions to the stay or moratorium. Under the Australian 
adoption of the ML, courts may only apply the local law on stays as specified in s 16 CBIA. 
Principle 9 Cooperation and Sharing of Information between Courts and Administrators  
 
9.1  Cooperation between courts and between administrators should include prompt and full disclosure 
regarding all relevant information, including assets and claims, with a view to promoting transparency 
and reducing international fraud. 
 
9.2  Insolvency administrators should provide all other insolvency administrators involved with prompt and 
full disclosure about the existence and status of the insolvency proceedings in which they have been 
appointed. 
 
9.3  Insolvency administrators should share relevant non-public information with other insolvency 
administrators, subject to applicable law and appropriate confidentiality arrangements. 
 
9.4  Following recognition, a foreign representative should be entitled to use all available legal means to 
obtain information about the debtor’s assets in all jurisdictions where those assets may be found. 
 
9.5  An insolvency administrator, debtor, or creditor filing an insolvency case or seeking recognition of a 
foreign insolvency proceeding should provide prompt and full disclosure about the existence and status 
of any foreign insolvency case that concerns the same or a related debtor at the time of filing. 
 
9.6  An insolvency administrator should provide prompt and full disclosure to other insolvency administrators 
of material developments in any foreign insolvency case that concerns the same or a related debtor. 76 
 
Principle 9 requires cooperation between courts and insolvency administrators (without specifically linking it to 
formal recognition of a foreign proceeding) to include sharing of information. The Comments note this Principle 
“is central to the attainment of all other objectives comprised within these Global Principles”77 and that the term 
                                                          
73 Yu v STX Pan Ocean Co Ltd (South Korea), in the matter of STX Pan Ocean Co Ltd (receivers appointed in South Korea) [2013] FCA 
680 [37] and Ackers v Saad Investments Co Limited (in official liq) [2013] FCA 738 [18] on the stay of proceedings and suspension of 
enforcement process under s 471B Corporations Act 2001 (Cth).   
74 Article 21(3) “In granting relief under the present article to a representative of a foreign non-main proceeding, the court must be satisfied 
that the relief relates to assets that, under the law of this State, should be administered in the foreign non-main proceeding or concerns 
information required in that proceeding.” 
75 See Yu v STX Pan Ocean Co Ltd (South Korea), in the matter of STX Pan Ocean Co Ltd (receivers appointed in South Korea) [2013] 
FCA 680 on the potential for creditors to apply under maritime law for the issue of a warrant of arrest in Australia of a vessel owned or 
chartered by the debtor where there has been recognition of a foreign main proceeding.  
76 ALI-III Report, above n 1, 74  
77 ALI-III Report, above n 1, 73.  
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“cooperation” denotes that the duties are reciprocal.78 Under Article 21, following recognition of a foreign main 
or non-main proceeding, the court may make orders for the delivery of information.  
Principle 9.1 refers to disclosure between courts and administrators of “all relevant information, including assets 
and claims”. The ML is drafted more narrowly, for example Article 21 refers to information concerning the 
debtor’s “assets, affairs, rights, obligations or liabilities”. Under Article 21(d), the Court may also make orders 
“providing for the examination of witnesses [and] the taking of evidence”. Further, where courts and trustees or 
registered liquidators are cooperating pursuant to Articles 25 and 26, an appropriate means of cooperation under 
Article 27(b) includes “[c]ommunication of information by any means considered appropriate by the court”. 
Principle 9.2 requires an insolvency administrator to promptly and fully disclose to other insolvency 
administrators the existence and status of the insolvency proceedings in which they have been appointed. 
Principle 9.5 requires disclosure about the existence and status of any foreign insolvency case concerning the 
debtor by an insolvency administrator, debtor or creditor filing a local insolvency case or applying for 
recognition of a foreign proceeding. Principle 9.5 also requires disclosure of any foreign insolvency case that 
concerns “a related debtor”. Principle 9.6 extends this to prompt and full disclosure of material developments in 
such foreign insolvency case.79 
Article 15(3) requires a foreign representative to disclose to the court (rather than to other insolvency 
administrators) all foreign proceedings in respect of the debtor that are known to the foreign representative at the 
time of filing for recognition – with a requirement under Article 18 to update the information promptly with the 
court. Section 13 CBIA extends this to disclosing local proceedings under the Bankruptcy Act 1966 (Cth) and 
Chapter 5 or s 601CL Corporations Act 2001 (Cth) as well as any local appointment of a receiver, controller or 
managing controller. If the foreign representative subsequently becomes aware of any such proceedings or 
appointments, then s 14 CBIA requires the representative promptly to advise the court.  The intention of this 
provision, according to the Explanatory Memorandum to the Cross-Border Insolvency Bill 2008, is to ensure 
that the Australian court is “in a position to modify any recognition or relief granted in relation to an application 
from the foreign representative” in light of this additional information about local proceedings.80  
Principle 9.3 requires insolvency administrators to share relevant non-public information with insolvency 
administrators, subject to applicable laws and confidentiality agreements. Principle 3 also states that the Global 
Principles are not intended to interfere with the national rules or ethical principles binding on an insolvency 
administrator. Australian laws on insolvency administrators include duties of confidentiality.   
Unlike the previous Principles 9.1-9.3, Principle 9.4 applies after local recognition of a foreign proceeding. It 
entitles a foreign representative “to use all available legal means to obtain information about the debtor’s assets 
in all jurisdictions where those assets may be found”.” This is more comprehensively drafted than Article 21 
which lists the form of local information gathering relief available to a foreign representative recognised in 
                                                          
78 ALI-III Report, above n 1, 74.  
79 Principle 9.5 and Principle 9.6 align with core values in Principles 9.1 - 9.4 and with Principle 6.2 “All parties should cooperate and 
consult with one another concerning scheduling of proceedings.” 
80 Explanatory Memorandum, Cross-Border Insolvency Bill 2008, 10. 
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Australia as “the examination of witnesses, the taking of evidence or the delivery of information concerning the 
debtor’s assets, affairs, rights, obligations or liabilities”.  
Principle 10 Sharing of Value 
 
Where a court has recognized a foreign insolvency case that has been opened in another state having 
international jurisdiction according to these Global Principles, the court should approve the sharing of the value 
of the debtor’s assets on a global basis. 
 
Principle 10 requires a court to approve the sharing of the value of the debtor’s assets on a global basis where it 
has recognised a foreign insolvency case that has been opened in another state has international jurisdiction 
under Principle 13. Principle 10 supports Principle 1.1’s goal of “maximising the value of the debtor’s global 
assets”.  
The Comments on the GP recognise that jurisdictions may have concerns for local secured and priority 
creditors.  They suggest accommodating such concerns  
by making it a condition of any order for the turnover of assets that provision must be made to ensure 
that any locally valid security rights are not adversely affected, and that full provision is made for all 
creditors (not merely local creditors) to receive the benefit of any locally conferred rights of priority 
that would not be replicated under the other state’s system of distribution (for example, by retaining 
or deducting an appropriate portion of the assets).81 
The ALI-III Report states that some points of difference should not automatically bar the remittal of assets 
unless the circumstances are such as “to contravene public policy of the remitting state in a manifest and 
fundamental manner”.82  
While the ML does not require a global pooling of assets and claims, it does support the sharing of value on a 
global basis, for example Article 32 on the hotchpot principle.83 Also, following recognition of a foreign 
proceeding and at the request of the foreign representative, Article 21(2) grants the court discretion to entrust the 
distribution of all or part of the debtor’s local assets to the foreign representative or another person designated 
by the court, provided the court is satisfied that the interests of the local creditors are adequately protected. 
Australian case law arguably supports modified universalism and a global sharing while protecting local 
interests.84 
Under s 22(2) CBIA, the ML as adopted is in addition to, and not in derogation of, s 601CL Corporations Act 
2001 (Cth). For example, under s 601CL(15) prior to any turnover of assets to the ‘principal’ liquidator in the 
place of registration, the locally appointed ‘ancillary’ liquidator is required to pay the costs of the local 
insolvency administration prior to remitting the “net amount” recovered and realised from local property to the 
foreign liquidator.  
                                                          
81 ALI-III Report, above n 1, 78.  
82 ALI-III Report, above n 1, 78-79.  
83 See Principle 12 discussion below. 
84 See Ackers v Saad Investments Co Limited (in official liq) [2013] FCA 738 on adequate protection of the Commissioner of Taxation, in 
light of the Cayman Islands law as to proof of foreign tax debts.  
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Principle 11 Non-discriminatory Treatment 
 
Subject to Global Principle 3, a court should not discriminate against creditors or claimants based on nationality, 
residence, registered seat or domicile of the claimant, or the nature of the claim. 
 
Principle 11 requires a court not to discriminate against creditors or claimants based on nationality, residence, 
registered seat or domicile. It is subject to Principle 3 on International Status and Public Policy. The Report’s 
Appendix Glossary85 defines “foreign creditor”, in relation to any given jurisdiction, as referring to “a creditor 
whose address as maintained in the business records of the debtor is outside that jurisdiction”.86 Principle 5 on 
Equality of Arms supports non-discriminatory treatment.87  
Australian jurisprudence is that all creditors of the debtor should, as far as possible, 88 be “treated equally 
wherever they are and wherever their debts were contracted”. 89  Thus foreign creditors receive the same 
treatment as local creditors – although there is no clear guidance in case law or statute on what is meant by a 
“foreign creditor”. In Taylor v Dow Corning Australia Pty Ltd,90 Hedigan J of the Victorian Supreme Court 
commented that the principle of comity in an international insolvency may have as “its foundation the notion 
that the creditors of the company should be treated equally, not preferentially nor prejudicially”.  
Article 13(1) provides, subject to paragraph 13(2), that foreign creditors have the same rights regarding the 
commencement of, and participation in, a proceeding under the Bankruptcy Act 1996 (Cth) and relevant sections 
of the Corporations Act 2001 (Cth) as local creditors.  
Principle 11 requires a court not to discriminate against creditors or claimants on the basis of “the nature of the 
claim” however it is made subject to the Principle 3 Public Policy Exception. Thus depending upon the laws of 
the forum, the court may still discriminate against certain foreign claims, such as foreign tax or social security 
claims. Under s 12 CBIA, Australia adopted the second of the alternative versions of Article 13(2) drafted by 
UNCITRAL91 so that the ML as adopted does not affect local insolvency laws on the ranking of claims or the 
exclusion of foreign tax and social security claims from a local proceeding.92  
  
                                                          
85 Report Glossary Appendix A, 167.  
86 The ALI-III Report, above n 1, cites the ALI NAFTA Principles Appendix A, Definitions.  
87 ALI-III Report, above n 1, 80.  
88 That is, subject to priorities secured by local law: Re Standard Insurance Company Limited [1966] Qd R 118, 125.  
89 Re Standard Insurance Company Limited [1966] Qd R 118, 125 referring to Re Alfred Shaw & Co Ltd; ex p Mackenzie (1897) 8 QLJ 93, 
96 per Griffith CJ; In re Matheson Brothers Ltd (1884) 27 Ch D 225,231 per Kay J; and Sedgwick Collins & Co v Rossia Insurance Co of 
Petrograd [1926] 1 KB 1, 13 per Scrutton J.   
90 (1997) 142 FLR 451, 481. In Phillips v Hunter (1795) 2 HBl 402, 405; 126 ER 618, 620, the court stated: ‘The great principle of the 
bankrupt [sic] laws is justice founded on equality.’ 
91 Compare Cross-border Insolvency Regulations 2006 (UK) Article 13 (3) that states “a claim may not be challenged solely on the grounds 
that it is a claim by a foreign tax or social security authority”. 
92 Government of India v Taylor [1955] AC 491 in which the House of Lords upheld the voluntary liquidators’ decision to reject a proof of 
debt from a foreign state in respect of revenue claims. Under the Model Law, foreign claims may still be challenged on other grounds, for 
example, that they constitute a penalty or are time barred.  
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Principle 12 Adjustment of Distributions 
 
Where there is more than one insolvency case pending with respect to the debtor, a creditor should not receive 
more through the distributions made in a particular case than the percentage recovered by other creditors of the 
same class in that case, having regard to distributions already received in other cases concerning the same 
debtor. A creditor who receives more than one distribution should account for all previous distributions as a 
condition to participating in a subsequent distribution in another case. 
 
Principle 12 deals with adjustment of distributions where there are concurrent proceedings, as an example of the 
application of Principle 10 on the sharing of value on a global basis. The final sentence captures the hotchpot 
principle, sometimes referred to as “universal cross-filing of claims”,93 applied in Australian jurisprudence94 and 
enacted in Australia through adoption of Article 32. Thus where a creditor obtains part payment for a claim in a 
foreign proceeding and then claims in a local proceeding, the creditor must not receive payment for the same 
claim locally while others in the same class receive proportionately less than the payment the creditor has 
already received.   
Principle 13 International Jurisdiction 
 
13.1 For the purposes of these Global Principles, the courts or other authorities of a state should have 
jurisdiction to open an insolvency case in respect of a debtor when either:  
(i) The debtor’s center of main interests is situated within that state’s territory; or  
(ii) The debtor has an establishment within that state’s territory. 
 
13.2 Where an insolvency case is opened on the basis of Global Principle 13.1(ii), its effects should generally 
be restricted to those assets of the debtor situated in the state in question. Such a case may be accorded 
more extensive effect if an insolvency case cannot be opened under Global Principle 13.1(i) because of 
conditions laid down by the law of the state in which the center of main interests is situated. 
 
13.3. For the purposes of these Global Principles:  
(i)  “Center of main interests” means the place where the debtor conducts the administration of its 
interests on a regular basis, to be determined on the basis of objective factors that are known to or 
are readily ascertainable by third parties.  
(ii)  In the case of a company or legal person, the place of the registered office should be presumed to 
be the center of its main interests, unless the contrary is proved.   
(iii)  In the case of an individual, the debtor’s habitual residence should be presumed to be the center of 
his or her main interests, unless the contrary is proved. In the case of an individual who is engaged 
in a business, trade, or profession, the debtor’s professional domicile or, if there is none, the 
debtor’s registered business address should be presumed to be his or her center of main interests, 
unless the contrary is proved. 
(iv)  An “establishment” means a place of operations where or through which the debtor carries out an 
economic activity on a nontransitory basis, with human means and assets or services, to be 
determined on the basis of objective factors that are known to or are readily ascertainable by third 
parties. Such activities may be commercial, industrial, or professional. 
 
13.4. Where an insolvency case is opened on the basis of Global Principle 13.1(i), the court should determine 
whether the center of main interests is situated within the territory of the forum state. For this purpose, 
the location of the center of main interests should be determined as of the earliest date on which the 
debtor or a party with standing seeks to invoke the jurisdiction to open the insolvency case. 
                                                          
93 J L Westbrook, ‘Universal Participation in Transnational Bankruptcies’ in R Cranstoun (ed) 1997, Making Commercial Law: Essays in 
Honour of Roy Goode(Oxford University Press, 1997) 419-437.  
94 Re HIH Casualty and General Insurance Ltd (2005) 190 FLR 398; [2005] NSWSC 240 Barrett J 427 [96] referred to “hotchpot designed 
to ensure distribution out of one estate is taken into account in determining the extent of participation in the other, with a view to ensuring 
that the receipts of all creditors are in a constant proportion regardless of source.” Also see Cleaver v Delta American Reinsurance Co (in 




13.5. If the debtor’s center of main interest was previously in a different state (the “Prior State”) from the state 
in which the insolvency case was opened, the international jurisdiction of the Prior State should not be 
displaced unless either  
(i)  at the time of the alleged relocation of the center of main interests, the debtor was able to pay all 
debts and liabilities incurred prior to that time or  
(ii)  the debtor has fully paid or concluded a composition or compromise in respect of its obligations 
incurred before the relocation of its center of main interests.  
 
Alternatively, jurisdiction of the Prior State may be displaced if there is no undue prejudice to creditors whose 
claims arose from dealings with the debtor during the time when the debtor’s center of main interest was in the 
Prior State. 
 
Principle 13.1 is of central significance to the GP in that it selects the forum which has jurisdiction to open an 
insolvency case in respect of a debtor. This choice of forum then has implications for the recognition and effects 
of insolvency commencement orders. It is based on the twin concepts of “centre of main interests” (“COMI”) 
and “establishment” that also underpin recognition under Article 17(4), although the GP and ML differ in that 
the GP define these concepts.  
Under Principle 13.2 the effects of an insolvency case where a debtor has an establishment are generally 
restricted to the debtor’s assets situated in the state in question - unless an insolvency case cannot be opened in 
the state where the debtor’s COMI is situated. Article 21(3) similarly restricts the effects of recognition of a 
proceeding commenced in a state where the debtor has an establishment although the ML limits the effects to 
“assets that [under the local law] should be administered in the foreign non-main proceeding or concerns 
information required in that proceeding” instead of “to those assets of the debtor situated in the state in 
question.” Also the ML does not address the situation where a case cannot be opened in the COMI.  
Principle 13.3(i) – (ii) defines “centre of main interests”. While it is similar to the ML rebuttable presumption 
for identifying the debtor’s COMI, it is more detailed.  It means “the place where the debtor conducts the 
administration of its interests on a regular basis, to be determined on the basis of objective factors that are 
known to or are readily ascertainable by third parties.”  The reference to objective factors and third parties 
reflects Recital 1395 to the European Insolvency Regulation.96 This definition accords with the approach taken 
by Rares J in Ackers v Saad Investments Co Limited (in official liq):97  
Given the importance to international commerce and, to third parties, of having an objective 
ascertainable basis upon which to commence and decide proceedings that will govern winding up and 
insolvency of a debtor under the Model Law, in my opinion, the approach adopted in Eurofood98 … 
                                                          
95 Recital 13: “The ‘centre of main interests’ should correspond to the place where the debtor conducts the administration of his interests on 
a regular basis and is therefore ascertainable by third parties.” <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:160:0001:001:en:PDF> (viewed 29 July 2013) 
96 The concept of COMI first appeared in the European Convention on Certain International Aspects of Bankruptcy (1990), Article 4.< 
http://conventions.coe.int/Treaty/en/Treaties/Html/136.htm> (viewed 29 July 2013) 
97 (2010) 276 ALR 508; (2010) 118 ALD 498; [2010] FCA 1221 [49].  
98 Re Eurofood IFSC Ltd [2006] Ch 508 [29] - [37]. 
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and Stanford Bank99 … should be followed here…. That approach leads to a more predictable and 
orderly international outcome …. 
Principle 13.3(iii) provides more detail than Article 16(3) on “habitual residence”. For an individual debtor 
engaged in a business, trade or profession (cf consumer debtor), it refers to the debtor’s “professional domicile” 
or “registered business address”. These concepts are not used in Australian insolvency law for natural persons.   
Principle 13.3(iv) defines “establishment” in similar terms to the definition in the ML at Article 2(f). A key 
difference is the GP requirement for objective factors readily ascertainable by third parties. Principle 13.3(iv) 
also addresses some concerns with the ML drafting, replacing “goods” with “assets”. The Report notes the 
changes are intended “to avoid the presence of an establishment merely on the presence of one asset such as a 
mailbox, a parked car, left luggage or a bank account.”100 
Principle 13.4 addresses an issue omitted from the ML. It requires the court to make a positive determination on 
the COMI and nominates a point in time at which the debtors’ activities are to be examined for the purposes of 
determining the COMI. 101  The Report states that the purpose of this rule is to ensure that “one of the 
fundamental justifications for the rule for attribution of jurisdiction on the basis of the location of the COMI is 
not undermined by the otherwise practical concession to the concept of mobility of the COMI”.102 
Principle 13.5 addresses another issue omitted from the ML – that of a debtor changing its COMI (for example 
“corporate migration” or “bankruptcy tourism”) and ensures that where a debtor has moved their COMI so that 
it is subsequently deemed to be in a different state, the state where the original COMI was located still has 
international jurisdiction – subject to provisos around solvency and lack of prejudice to the creditors.  
Principle 14 Alternative Jurisdiction 
 
14.1 In the absence of international jurisdiction based on Global Principle 13.1, a court may exercise 
jurisdiction to open an insolvency case under its local law. 
 
14.2 In an insolvency case where jurisdiction is based on Global Principle 14.1 and the local law, the court 
should cooperate with the court in an insolvency case in another state where jurisdiction is based on 
Global Principle 13.1. 
 
14.3 In an insolvency case where jurisdiction is based on Global Principle 14.1 and the local law, the court 
should normally restrict its actions to assets and operations within the forum state. 
 
Principle 14 provides for an Alternative Jurisdiction for the forum to open an insolvency case under local law 
even though the debtor has no centre of main interests or an establishment in the forum. It affirms that such local 
proceedings “should not ipso facto be treated as ineligible to be accorded any degree of international acceptance 
but should be evaluated according to their merits and in the context of the circumstances as a whole.” 103 
                                                          
99 Re Stanford International Bank Limited [2010] 3 WLR 941.  
100 ALI-III Report, above n 1, 87. 
101 Principle 13 “as of the earliest date on which the debtor or a party with standing seeks to invoke the jurisdiction to open the insolvency 
case”. 
102 ALI-III Report, above n 1, 90.  
103 ALI-III Report, above n 1, 94. 
28 
 
However such local proceedings are normally restricted to local assets and operations and the local court is to 
cooperate with courts in foreign proceedings where jurisdiction is based on the debtor’s COMI or establishment.  
The ML acknowledges there may be local proceedings, even where there are foreign proceedings in the debtor’s 
COMI. Article 11 permits a foreign representative to commence a local proceeding and Article 28 specifically 
permits this even after recognition of a foreign proceeding in the debtor’s COMI, but only if there are local 
assets. In the latter case, as under Principle 14.3, the effects are restricted to local assets (and under the ML to 
foreign assets, as necessary to implement cooperation and coordination under Articles 25- 27). Principle 14.2 
requires cooperation between such a local case and a case in another state where jurisdiction is based on 
international jurisdiction under the GP (being the debtor’s COMI or establishment as defined in the GP).  
Principle 15 Request for Recognition 
 
15.1 In an insolvency case where jurisdiction is based on Global Principle 13.1, courts and relevant authorities 
in all other states should provide access to the representative of that case and should grant recognition to 
that case and its representative. 
 
15.2 A court should deny recognition to an insolvency case pending in another state if recognition would be 
manifestly contrary to public policy in the forum state. 
 
15.3 In an insolvency case where jurisdiction is based on Global Principle 14.1 and the local law, a court in 
another state may grant such recognition and assistance to that case and its representative as permitted by 
the forum state’s local law. For this purpose, the court may give due regard to the extent to which the 
court exercising jurisdiction under Global Principle 14.1 and the local law is cooperating with any 
insolvency case concerning the same debtor that is pending in a court exercising jurisdiction under 
Global Principle 13. 
 
Principle 15.1 requires local courts (and relevant authorities) to provide access to a foreign representative 
appointed in a foreign proceeding in a jurisdiction that has international jurisdiction under the GP definitions. 
Article 9 provides for local access by a foreign representative – entitling the foreign representative to apply 
directly to any local court relevant to the matter. It is not limited to the Federal Court or state or territory 
supreme courts that are competent for the purposes of recognition of foreign proceedings and cooperation with 
foreign courts under CBIA.104  
Principle 15.1105 also requires local courts (and relevant authorities) to recognise foreign proceedings and its 
foreign representative commenced in the state which has the debtor’s COMI as defined in the GP. Under 
Principle 15.2 local courts should deny recognition of such a proceeding where this would be “manifestly 
contrary to public policy in the forum state”. This aligns with Principle 3. Article 17 also makes local 
recognition under the ML subject to Article 6 on public policy. 
Principle 15.3 permits recognition of a Principle 14.1 alternative jurisdiction proceeding according to the forum 
state’s local law. In exercising its discretion to grant recognition, the court may give due regard to the extent of 
cooperation by the court in the alternative jurisdiction proceeding with any insolvency case pending in a state 
that has international jurisdiction under the GP (the debtor’s COMI or establishment as defined in the GP).  
                                                          
104 Cross-border Insolvency Act 2008 (Cth) s 10.  
105 Principle 7 deals with recognition of and effect given to a foreign insolvency proceeding opened in a state that has international 
jurisdiction under the GP (that is, the state contains the COMI or an establishment of the debtor as defined in the Global Principles). 
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Principle 15.3 on recognition complements Principle 14 on alternative jurisdiction – permitting recognition of 
insolvency proceedings commenced in a jurisdiction with which a nexus106 currently or previously existed with 
the debtor.  
Principle 16 Modification of Recognition 
 
Recognition may be modified if the court becomes aware of evidence that warrants such action. Such evidence 
may include evidence:  (i) That there was fraud in the opening of the foreign insolvency case or in obtaining 
recognition in the recognizing court, (ii) That the foreign insolvency case was opened in the absence of 
international jurisdiction based on Global Principle 13, (iii) That the initial decision to recognize the foreign 
insolvency case was based on an incomplete or erroneous understanding of the relevant facts, or (iv) That there 
has been a material change of circumstances following the opening of the foreign insolvency case or its 
recognition by the court. 
 
Principle 16 permits modification of recognition if the court becomes aware of evidence warranting this. Such 
evidence concerning the foreign insolvency case may include fraud, lack of international jurisdiction; 
misunderstanding of the relevant facts; and material change in circumstances. Likewise, Article 17(4) allows for 
modification or termination of recognition under the ML if it is shown that the grounds for granting recognition 
of the foreign proceedings were fully or partially lacking or have ceased to exist. Also Article 22 in dealing with 
protection of creditors and other interested persons permits a court to modify or terminate relief granted under 
Article 19 (interim relief) or Article 21 (following recognition).107 This may occur either at the request of the 
foreign representative or a person affected by the relief or at its own motion. The GP refer to “modification of 
recognition” whereas the ML refers to “modification and termination” of relief. 
On material change, Article 18 and CBIA s 14 require a foreign representative to inform the court promptly of 
material changes after the filing of the application for recognition, including the opening of additional 
proceedings. The CBIA Explanatory Memorandum states that this is intended to ensure that the Australian court 
is “in a position to modify any recognition or relief granted in relation to an application from the foreign 
representative” in light of this additional information about local proceedings.108  
Principle 17 Stay or Moratorium upon Recognition  
 
17.1.  Unless a stay already exists because of a domestic insolvency case concerning the same debtor, if a court 
recognizes a foreign insolvency case as a main proceeding with respect to the debtor it should promptly 
grant a stay or moratorium prohibiting the unauthorized disposition of the debtor’s assets and restraining 
actions by creditors to enforce their rights and remedies against the debtor or the debtor’s assets. 
 
17.2.  In a reorganization case, the stay or moratorium should normally permit the continued operation of the 
debtor’s business. 
 
17.3.  Where there is no domestic insolvency proceeding pending in the recognizing state, if the court 
recognizes a foreign insolvency case as a main proceeding with respect to the debtor, and has granted a 
stay or moratorium that is substantially equivalent to the stay or moratorium in a domestic insolvency 
case, the stay or moratorium in the main proceeding should not apply in the recognizing state and, 
conversely, the stay or moratorium in the recognizing state should not apply in the state of the main 
proceeding. 
                                                          
106 That does not amount to a COMI or an establishment under the GP. 
107 Ackers v Saad Investments Co Limited (in official liq) [2013] FCA 738.  




Principle 17.1 deals with the effects of recognition and the consequent relief upon recognition of a “main 
proceeding”, by requiring a court, if there is no existing stay under a domestic insolvency case, to grant a stay or 
moratorium promptly. A “main insolvency proceeding” is defined in the Appendix as “a full domestic 
bankruptcy case brought in the country that is the center of main interests of the debtor, according to the ALI 
NAFTA Principles, Appendix A, Definitions”. 109 Such a “stay or moratorium” under the Global Principles 
prohibits the unauthorised disposition of the debtor’s assets and restrains actions by creditors to enforce their 
rights and remedies against the debtor or the debtor’s assets.  
Under the ML, upon recognition of “foreign main proceedings”, Article 20 automatically imposes, according to 
local law, that “(a) Commencement or continuation of individual actions or individual proceedings concerning 
the debtor’s assets, rights, obligations or liabilities is stayed; (b) Execution against the debtor’s assets is stayed; 
[and] (c) The right to transfer, encumber or otherwise dispose of any assets of the debtor is suspended”. Article 
20(3) and Article 20(4) provide exceptions for commencement of individual actions or proceedings to the extent 
necessary to preserve a claim against the debtor and the right to request the commencement of local insolvency 
proceedings. 
Principle 17.2 specifically provides in the case of a reorganisation that the stay should normally permit the 
continued operation of the debtor’s business. The ML relies on the local law provisions for the effect of a stay or 
moratorium, whether the foreign insolvency proceeding is a liquidation or reorganisation.110  
Principle 17.3 affirms that where there is no local insolvency proceeding pending, if the local court recognises a 
foreign insolvency case as a main proceeding, and grants a stay or moratorium (as per Principle 17.1) that is 
substantially equivalent to a local insolvency stay, the stay or moratorium in the main proceeding does not apply 
locally and conversely the local stay or moratorium does not apply in the main proceeding.  This affirms that the 
local court is applying local law and not the foreign law. As such, it has a similar effect to Article 20(2). The 
ML does not refer to the possibility of a local law applying in a foreign state. 
Principle 18 Reconciliation of Stays or Moratoriums in Parallel Proceedings 
 
18.1  Where there is more than one insolvency case pending with respect to a debtor, each court should 
minimize conflicts between the applicable stays or moratoriums. 
 
18.2  Where there is more than one insolvency case pending with respect to a debtor and an insolvency case in 
one state has been recognized as a main proceeding by the court in a second state, the stay or moratorium 
applicable or issued in the recognizing state should apply in a third state only to the extent that the stay or 
moratorium in the main proceeding does not apply. 
 
Principle 18 seeks to minimise conflicts between stays or moratoriums where there are parallel or concurrent 
proceedings in respect of the same debtor. Thus even though a local insolvency law may purport to have effect 
                                                          
109 It also refers to the EU Insolvency Regulation and the Model Law Article 2(b) definition of a ‘foreign main proceedings’ as ‘a foreign 
proceeding taking place in the State where the debtor has the centre of its main interest’. 
110 For example under the Corporations Act 2001 (Cth) s 440B places limitations on a secured creditor in the context of a voluntary 
administration whereas in the case of a liquidation, s 471C states that s 471B on stay of proceedings and suspension of enforcement process 
does not affect a secured creditor’s right to realise or otherwise deal with security.  
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in relation to the debtor’s property “wherever situated”, any stay or moratorium under the insolvency law is not 
to have global effect.  
Under the Model Law, Article 29 addresses coordination of foreign and local proceedings. Article 29(a) 
provides that where there is a local proceeding before the filing of an application for recognition of the foreign 
proceeding, any relief under Articles 19 or 21 must be consistent with the local proceeding and the automatic 
stays and suspension under Article 20 do not apply where the foreign proceeding is recognised as a foreign main 
proceeding.  
Article 29(b) provides that where the local proceedings commence after recognition or the filing of an 
application for recognition of foreign proceedings, any relief granted under Article 19 or 21 shall be reviewed 
and modified or terminated if inconsistent with the local proceedings. Likewise if the foreign proceeding is 
recognised as foreign main proceeding, any stay or suspension under Article 20(1) shall be modified or 
terminated pursuant to Article 20(2) if inconsistent with the local proceeding.   
Principle 18.2 addresses the effect of a stay or moratorium in a third state where there are concurrent main and 
non-main proceedings and prioritises the main proceeding.  
Article 30 deals with the situation where there is more than one foreign proceeding and requires the local court 
to seek cooperation and coordination in a way that prioritises the main proceeding over non-main proceedings.  
Principle 19 Abusive or Superfluous Filings  
 
19.1  Where there is more than one insolvency case pending with respect to a debtor, and the court determines 
that an insolvency case pending before it is not a main proceeding and that the forum state has little 
interest in the outcome of the proceeding pending before it, the court should (i) dismiss the insolvency 
case, if dismissal is permitted under its law and no undue prejudice to creditors will result; or (ii) ensure 
that the stay or moratorium in the proceeding before it does not have effect outside that state. 
 
19.2  Global Principle 19.1 should not be applied until a main proceeding has been opened by a court that has 
international jurisdiction on the basis of these Global Principles. 
 
Principle 19 discourages abusive or superfluous filings where “the forum state has little interest” in local 
proceedings. It applies once a main proceeding has been opened by a court with international jurisdiction. It 
requires a local court requested to open non-main proceedings either to decline to exercise its jurisdiction if 
permitted and if it will not cause undue prejudice to creditors; or to ensure a stay or moratorium arising from the 
local proceeding will have only local effect. Principle 19.2 is intended to ensure “a coordinated and orderly 
administration of the international insolvency case” through recognising the particular significance of a main 
proceeding opened by a court with international jurisdiction.111   
The ML seeks to coordinate local relief – under Article 29 where there is a local Australian and a foreign 
proceeding and under Article 30 where there is more than one foreign proceeding. While the ML does not 
address the specific Principle 19 issue, an Australian court may exercise its discretion and decline to make an 
                                                          
111 ALI-III Report, above n 1, 102.  
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order for a local liquidation 112 or bankruptcy 113  where to do so would be superfluous in light of foreign 
proceedings.  
Principle 20 Court Access  
 
20.1 Upon recognition, a representative of a foreign insolvency case should have direct access to any court in 
the recognizing state necessary for the exercise of its legal rights. 
 
20.2 Upon recognition, a representative of a foreign insolvency case that is a main proceeding should have 
access to any court to the same extent as a domestic insolvency administrator. 
 
20.3 Upon recognition, a representative of a foreign insolvency case that is a main proceeding should be able 
to request the opening of a domestic insolvency case with respect to the debtor. 
 
This Principle acknowledges the significant role of insolvency administrators in achieving the goals of 
maximizing the value of the debtor’s global assets, preserving where appropriate the debtors’ business, and 
furthering the just administration of the proceeding. Principle 20 provides that, following local recognition, a 
representative of a foreign insolvency case has direct court access to any court in the recognising state as 
necessary to exercise its legal rights.  In the case of a main proceeding, the foreign representative should have 
access to any court to the same extent as a local insolvency administrator and should be able to request the 
opening of a local insolvency case.  
The ML also addresses access by foreign representatives.  It does not distinguish between a foreign 
representative appointed in a state containing the debtor’s COMI or an establishment. Article 9 grants foreign 
representatives direct access to Australian courts. Article 10 limits local court jurisdiction over a foreign 
representative – the sole fact that a foreign representative has applied under the ML does not subject the foreign 
representative of the foreign assets and affairs of the debtor to the jurisdiction of the courts of this State for any 
purpose other than the application.114  Article 11 entitles a foreign representative to apply to commence local 
insolvency proceedings if the conditions for so doing are otherwise met. Article 12 entitles a foreign 
representative to participate in a local insolvency proceeding, following recognition of the foreign proceeding.  
  
                                                          
112 In Re New England Brewing Co Ltd [1970] QWN 49 a petition was presented to wind up a New South Wales company which was 
registered as a foreign company in Queensland. Subsequently, a petition was presented and a winding up order made in the place of its 
incorporation. Lucas J decided to exercise his discretion against making a winding up order at that stage. The petition was adjourned to a 
date to be fixed in case circumstances were disclosed during the liquidation which would appear to justify a local ancillary liquidation.  
113 Radich v Bank of New Zealand Although see Bank of Western Australia v Henderson (No 3) (2011) 253 FLR 458; [2011] FMCA 840 
where a local sequestration order was made, despite a concurrent bankruptcy in New Zealand.  
114 This is not an absolute ‘safe conduct’ rule - for example, if a foreign representative engages in misconduct that may provide grounds for 
jurisdiction to deal with the consequences of such an action. 
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Principle 21 Language  
 
21.1 Where there is more than one insolvency case pending with respect to a debtor, the insolvency 
administrators should determine the language in which communications should take place with due regard to 
convenience and the reduction of costs. Notices should indicate their nature and significance in the languages 
that are likely to be understood by the recipients. 
 
21.2 Courts should permit the use of languages other than those regularly used in local proceedings in all or 
part of the proceedings, with due regard to the local law and available resources, if no undue prejudice to a party 
will result. 
 
21.3 Courts should accept documents in the language designated by the insolvency administrators without 
translation into the local language, except to the extent necessary to ensure that the local proceedings are 
conducted effectively and without undue prejudice to interested parties. 
 
21.4 Courts should promote the availability of orders, decisions, and judgments in languages other than 
those regularly used in local proceedings, with due regard to the local law and available resources, if no undue 
prejudice to a party will result. 
 
Under Principle 21 insolvency administrators determine the language in which communications should take 
place, giving due regard to convenience and reduction of costs. Courts are required to accept documents in such 
designated language without translation into the local language – except to the extent necessary for effective 
local proceedings and without undue prejudice to interested parties.  
While giving due regard to local law and available resources, courts are required to permit the use of languages 
other than those regularly used in local proceedings for all or part of the proceedings and, if no undue prejudice 
to a party will result, to promote the availability of orders, decisions and judgments in such languages. 
The ML only refers to the language when dealing with an application of recognition. Under Article 15(4), a 
court may require the translation of supporting documents into an official local language.  Australian procedural 
laws apply regarding the language to be used in international insolvency cases.  
Principle 22 Authentication  
 
Where authentication of documents is required, courts should permit the authentication of documents on any 
basis that is rapid and secure, including via electronic transmission, unless good cause is shown that they should 
not be accepted as authentic. 
 
 
When authentication of documents is required, Principle 22 requires rapid and secure authentication process, 
including via electronic transmission.  The ML does not deal with authentication except in the context of the 
application for recognition. Under Article 16(2), the local court is entitled to presume that documents submitted 
in support of the application for recognition are authentic, whether or not they have been “legalized”.115 Any 
formal requirements on authentication are otherwise to be found in relevant Australian procedural laws.  
 
                                                          
115 Guide to Enactment [113] “‘Legalization’ is a term often used for the formality by which a diplomatic or consular agent of the State in 
which the document is to be produced certifies the authenticity of the signature, the capacity in which the person signing the document has 
acted and, where appropriate, the identity of the seal or stamp on the document.” 
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Principle 23 Communications between Courts; Intermediaries  
 
23.1 Courts before which insolvency cases or requests to recognize foreign insolvency proceedings or requests 
for assistance are pending should, if necessary, communicate with each other directly or through the 
insolvency administrators to promote the orderly, effective, efficient, and timely administration of the 
cases. 
 
23.2 Such communications should utilize modern methods of communication, including electronic 
communications as well as written documents delivered in traditional ways. The Global Guidelines for 
Court-to-Court Communications, set out in Section III of these Global Principles, should be employed. 
Electronic communications should utilize technology that is commonly used and reliable. 
 
23.3 Courts should consider the use of one or more protocols to manage the proceedings with the agreement 
of the parties, and approval by the courts concerned. 
 
23.4 Courts should consider the appointment of one or more independent intermediaries, within the meaning 
of Global Principle 23.5, to ensure that an international insolvency case proceeds in accordance with 
these Global Principles. The court should give due regard to the views of the insolvency administrators in 
the pending insolvency cases before appointing an intermediary. The role of the intermediary may be set 
out in a protocol or an order of the court. 
 
23.5 An intermediary: 
(i) Should have the appropriate skills, qualifications, experience, and professional knowledge, and 
should be fit and proper to act in an international insolvency proceeding; 
(ii)  Should be able to perform his or her duties in an impartial manner, without any actual or apparent 
conflict of interest; 
(iii)  Should be accountable to the court that appoints him or her;  
(iv)  Should be compensated from the estate of the insolvency case in which the court has jurisdiction. 
 
Principle 23.1 requires courts, if necessary, to communicate with each other directly or through insolvency 
administrators. This is to promote the “orderly, effective, efficient and timely administration of cases”. Australia 
does not have a tradition of direct court-to-court communication. It has however adopted Article 25 which states 
that courts are “entitled” to communicate directly with, or to request information or assistance directly from, 
foreign courts or foreign representatives.116  
Principle 23.2 requires use of modern methods of communication, including commonly used and reliable 
electronic communications, as well as written documents in traditional ways. It also requires use of the Global 
Guidelines for Court-to-Court Communications. Australian courts make use of modern methods of 
communication, including electronic communications. The Federal Court and most state or territory supreme 
courts with jurisdiction in ML matters under the CBIA117 have issued a Practice Note entitled “Cross-Border 
Insolvency: Cooperation with Foreign Courts or Foreign Representatives”. 118  It specifically addresses 
cooperation with foreign courts and foreign representatives in cross-border insolvency matters within Article 1. 
In formulating a proposed framework for cooperation under Article 25, the Practice Note requires parties to 
proceedings under the CBIA to consider the ALI NAFTA Guidelines Applicable to Court-to-Court 
Communication in Cross-Border Cases. The ALI NAFTA Guidelines informed the drafting of the ALI-III 
Global Guidelines on Court-to-Court Communication.   
                                                          
116 Re Parbery; in the matter of Lehman Brothers Australia Limited [2011] FCA 1449 was decided without reliance on Article 25. 
117 Cross Border Insolvency Act 2008 (Cth) s 10.  




Principle 23.3 requires courts to consider the use of protocols to manage cases – with the agreement of parties 
and the approval of the relevant courts.119 Principle 23.4 requires courts to consider the use of independent 
intermediaries, while taking into account the views of the relevant insolvency administrators, and Principle 23.5 
provides more detail on such intermediaries. Article 27 states that cooperation under Articles 25 and 26 may be 
implemented by any appropriate means and includes in the list of possible forms of cooperation the entry into, 
and court approval of, protocols 120 and the appointment of intermediaries. 121 The Practice Notes on Cross-
Border Insolvency: Cooperation with Foreign Courts or Foreign Representatives require parties, when 
formulating a proposed framework for cooperation under Article 25, to consider the UNCITRAL Practice Guide 
on Cross-Border Insolvency Cooperation that deals with cross-border agreements or protocols. The GP 
addresses intermediaries more comprehensively than the ML.  
Principle 24 Control of Assets 
 
24.1  If there is not a domestic insolvency case pending with respect to the debtor, then: 
(i)  upon recognition, a representative of a foreign insolvency case should be given legal control, and 
assistance in obtaining practical control, of the debtor’s assets, wherever they are located, to the 
same extent as a domestic insolvency administrator;  
(ii)  upon recognition, a representative of a foreign insolvency case should be permitted to remove 
assets to another jurisdiction, where doing so is appropriate for the purposes of the insolvency 
case and if there is no undue prejudice to creditors. 
 
24.2  If Global Principle 24.1 applies, the representative of a foreign proceeding is subject to the same level of 
accountability towards the court of the situs as would be required of an insolvency administrator 
appointed in a domestic proceeding. 
 
Principle 24.1 applies where there is recognition of a foreign insolvency case and no local insolvency 
proceeding. It requires that the foreign representative be given legal control, and assistance with obtaining 
practical control, of the debtor’s assets. This control should be the same as that available to a local insolvency 
administrator.  The foreign representative should also be permitted to remove assets where appropriate for the 
purposes of the insolvency case. Such removal is not to cause undue prejudice to creditors. Principle 24.2 makes 
the foreign representative subject to the same level of accountability towards the court where the assets are 
situated as a locally appointed insolvency administrator.  
Under Article 19 (interim relief pending a final determination on recognition) and Article 21 (relief upon 
recognition of a foreign proceeding), the local court may entrust the administration or realisation of the debtor’s 
local assets to the foreign representative or another person designated by the court. Article 21(2) states that, 
when so entrusting the assets, the local court must be satisfied that the interests of creditors within the state are 
adequately protected. Article 22 also provides that the court must be satisfied that the interests of the creditors 
and other interested persons, including the debtor, are adequately protected and the relief may be made subject 
                                                          
119 The use of protocols in international insolvency cases is endorsed in Principles 2, 23, 26 and 27. 
120 Article 27 “(d) Approval or implementation by courts of agreements concerning the coordination of proceedings”. 
121 Article 27 “(a) Appointment of a person or body to act at the direction of the court”.  
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to appropriate conditions by the local court.122 Article 27(c) includes as a form of cooperation under Articles 25 
and 26 “Coordination of the administration and supervision of the debtor’s assets and affairs”. 
In Australian proceedings under the ML and following recognition of the foreign proceeding and the foreign 
representative, courts have entrusted the administration and realisation of the debtor’s local assets to the foreign 
representative under Article 21(1)(e).123 On at least one occasion, when granting interim relief under Article 19, 
the court has entrusted administration of the debtor’s Australian assets to the foreign liquidators together with an 
Australian based registered liquidator of the liquidators’ related firm in Sydney.124  
Principle 25 Notice  
 
25.1. If an insolvency case appears to include claims of known foreign creditors from a state where an 
insolvency case is not pending, the court should assure that sufficient notice is given to permit those 
creditors to have full and fair opportunity to file claims and participate in the case. Such notice should 
include publication in the Official Gazette (or equivalent publication) of each state concerned. 
 
25.2. For the purposes of notification within the meaning of Global Principle 25.1, a person or legal entity is a 
known foreign creditor if:  
(i)  The debtor’s business records establish that the debtor owes or may owe a debt to that person or 
legal entity; and  
(ii)  The debtor’s business records establish the address of that person or legal entity. 
 
Principle 25 requires courts to assure there is sufficient notice to foreign creditors (from a jurisdiction where 
there is no insolvency case pending) to permit them to have a full and fair opportunity to file claims and 
participate in the local case. This notification, which is to include publication in the Official Gazette or 
equivalent, supports Principle 5 Equality of Arms and Principle 11 Non-discriminatory Treatment. It takes a 
broader approach to notification that the ML. Principle 25.2 defines a “foreign creditor” for the purposes of such 
notification as referring “to a creditor whose address as maintained in the business records of the debtor is 
outside that jurisdiction”.125  
Article 13 provides the same level of access for foreign creditors to local proceedings as for local creditors 
under local insolvency law.  Subject to Article 13(2), it provides for the equivalent standing to local creditors in 
commencing and participating in local proceedings.  
Article 14 addresses notification to foreign creditors. Article 14 states that whenever local insolvency law 
require notification to local creditors, then notification shall also be given to known creditors who do not have a 
local address. Where the creditor’s address is not known, the court may order appropriate steps be taken to 
notify the creditor. There is no definition of a “foreign creditor” in the ML. The ML requires the notice to “(a) 
Indicate a reasonable time period for filing claims and specify the place for their filing; (b) Indicate whether 
                                                          
122 See Ackers v Saad Investments Co Limited (in official liq) [2013] FCA 738 on Article 22. 
123 See for example, Re Tucker, Aero Inventory (UK) v Aero Inventory (UK) Limited (No 2) (2010) 77 ACSR 510; [2009] FCA 1481 in 
which the court entrusted the administration and realisation of the defendant’s Australian assets to the foreign representatives who had been 
appointed as joint administrators in UK Proceedings. In Katayama v Japan Airlines Corporation (2010) ACSR 286; [2010] FCA 794, the 
court entrusted the administration and realisation of all of the defendants’ Australian assets to Katayama and the Enterprise Turnaround 
Initiative Corporation of Japan. 
124 See for example, Ackers v Saad Investments Co Limited (in official liq) (2010) 276 ALR 508; (2010) 118 ALD 498; [2010] FCA 1221. 
On entrusting the distribution of all or part of the debtor’s assets to a person designated by the Court (other than the foreign representative), 
see Federal Court (Corporations) Rules 2000 (Cth) r 15A.5. 
125 This definition is based on the ALI NAFTA Principles, Appendix A, Definitions.  
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secured creditors need to file their secured claims; and (c) Contain any other information required to be included 
in such a notification to creditors pursuant to the law of this State and the orders of the court.”126  
Principle 26 Cooperation  
 
26.1.  Insolvency administrators in parallel proceedings should cooperate in all aspects of the cases. The use of 
an agreement or “protocol” should be considered to promote the orderly, effective, efficient, and timely 
administration of the cases. 
 
26.2.  A protocol for cooperation among insolvency administrators should address the coordination of requests 
for court approvals of related decisions and actions when required and communication with creditors and 
other parties. To the extent possible, it should also provide for timesaving procedures to avoid 
unnecessary and costly court hearings and other proceedings. 
 
Principle 26 addresses concurrent proceedings regarding the same debtor. Insolvency administrators in parallel 
proceedings are required to cooperate, “in all aspects of the case”. Parties are also to consider use of an 
agreement or protocol. This supports Principle 23 on communication that also requires courts to consider 
protocols for the same reasons of promoting “the orderly, effective, efficient, and timely administration of the 
cases”.  
Principle 26.2 specifies that protocols for cooperation are to address the coordination of requests for court 
approvals of related decisions and actions when required and communication with creditors and other parties. It 
also calls for “time-saving procedures to avoid unnecessary and costly court hearings and other proceedings”.  
Article 27 requires cooperation and lists possible means by which insolvency representatives may cooperate as 
required by Article 26.  This list includes courts approving or implementing agreements or protocols to 
coordinate proceedings.  The Practice Notes127 require parties, when formulating a proposed framework for 
cooperation under Article 25, to consider the UNCITRAL Practice Guide on Cross-Border Insolvency 
Cooperation (2010), which details cross-border insolvency agreements or protocols. 
 
Principle 27 Coordination  
 
27.1.  Where there are parallel proceedings, each insolvency administrator should obtain court approval of an 
action affecting assets or operations in that forum if required by local law, except as otherwise provided 
in a protocol approved by that court. 
 
27.2.  An insolvency administrator should seek prior agreement from any other insolvency administrator as to 
matters that concern proceedings or assets in that administrator’s jurisdiction, except where emergency 
circumstances make this unreasonable. 
 
27.3.  A court should consider whether the insolvency administrator in a main proceeding, or his or her agent, 
should serve as the insolvency administrator or co-administrator in another proceeding to promote the 
coordination of the proceedings. 
 
                                                          
126 On notice under the ML, see Federal Court (Corporations) Rules 2000 (Cth) rr 15A.6 and 15A.7. 
127 See above n 42.  
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Principle 27 also addresses concurrent or parallel proceedings. Principle 27.1 requires each insolvency 
administrator to obtain court approval of actions affecting assets or operations if required by the law of the 
relevant forum – unless otherwise provided in a protocol approved by that court. The Commentary suggest that 
the objectives of Global Principle 27 may best be achieved if each court, as early in the proceedings 
as is practicable, enters an order imposing the stated requirements on the relevant insolvency 
administrator, thereby producing a matrix of complementary orders applicable in each of the states 
concerned. Full and constant disclosure should be the rule. On the other hand, one benefit of a 
protocol is an agreement that a particular sort of action can be taken without court approval.128  
Principle 27.2 requires an insolvency administrator to reach prior agreement with other insolvency 
administrators regarding matters concerning proceedings or assets in their states, except for emergency 
situations. Principle 27.3 requires a court to consider whether the insolvency administrator appointed in the main 
proceeding in the debtor’s COMI should serve as the insolvency administrator or co-administrator in a parallel 
proceeding, to promote coordination.  
The ML also addresses concurrent proceedings. Article 27 (e) includes as a form of cooperation under Articles 
25 and 26 “Coordination of concurrent proceedings regarding the same debtor”. Article 29 provides for 
coordination between an Australian and a foreign proceeding, maintaining the pre-eminence of local 
proceedings over foreign proceedings: 
1. any relief to be granted to the foreign proceeding must be consistent with the local proceeding;  
2. any relief that has already been granted to the foreign proceeding must be reviewed and modified or 
terminated to ensure consistency with the local proceeding;  
3. if the foreign proceeding is a main proceeding, the automatic effects pursuant to Article 20 are to be 
modified and terminated if inconsistent with the local proceeding (those automatic effects do not terminate 
automatically since they may be beneficial, and the court may wish to maintain them); and  
4. where a local proceeding is pending at the time a foreign proceeding is recognised as a main proceeding, the 
foreign proceeding does not enjoy the automatic effects of Article 20.129 
Article 30 addresses coordination where the debtor is subject to insolvency proceedings in more than one 
foreign state and foreign representatives of more than one foreign proceeding seek recognition or relief in the 
local state. It applies whether or not an insolvency proceeding is pending locally. If a local proceeding is 
pending, both Articles 29 and 30 apply. Article 30 gives preference to the foreign main proceeding, if there is 
one, in that any relief in favour of a foreign non-main proceeding must be consistent with the foreign main 
proceeding.130 
The requirement that the local court consider appointing the foreign representative, or his or her agent, from the 
main proceeding to local parallel proceedings as the insolvency administrator or co-administrator is not dealt 
                                                          
128 ALI-III Report, above n 1, 115. 
129 Guide to Enactment [190]. 
130 Guide to Enactment [192-193]. 
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with in the ML.131 It is noted that under s 1282(5) Corporations Act 2001 (Cth), the Australian Securities and 
Investments Commission may refuse to register as a liquidator a person who is not resident in Australia.132  
Principle 28 Notice among Administrators  
 
An insolvency administrator should receive prompt and prior notice of a court hearing or the issuance of a court 
order, decision, or judgment that is relevant to that administrator. 
 
Principle 28 requires that insolvency administrators receive prompt and prior notice of a court hearing or 
issuance or of a court order, decision or judgment that is relevant to the administrator. While the Principle does 
not state who is to provide the notice, its title “Notice among Administrators” indicates that it would be the 
insolvency administrator in a parallel proceeding. 
Article 26 requires cooperation to the maximum extent possible in ML matters between a local representative 
and foreign representatives. This would include notifying other insolvency administrators of relevant court 
hearing and orders. Article 27(e) includes as a form of cooperation under Article 25 and Article 26 
“Coordination of concurrent proceedings regarding the same debtor” and this would require providing notices to 
other insolvency representatives.  
Principle 29 Cross-border Sales 
 
When there are parallel insolvency proceedings and assets will be sold, courts, insolvency administrators, the 
debtor and other parties, should cooperate in order to obtain the maximum aggregate value for the assets of the 
debtor as a whole, across national borders. Each of the courts involved should approve sales that will produce 
the highest overall price for the debtor’s assets.   
 
Where there are parallel proceedings and assets are to be sold, Principle 29 requires cooperation by all 
concerned to obtain the maximum aggregate value for the assets as a whole. Courts are required to approve sales 
that will produce the highest overall price for the debtor’s assets. Principle 1.1 lists as one of the GP’s goals 
“maximizing the value of the debtor’s global assets”. Under Principle 2.2(ii), the GP aim to promote 
“maximization of the value of the debtor’s assets, including the debtor’s business, on a global basis”. Likewise 
under Principle 10, “the court should approve the sharing of the value of the debtor’s assets on a global basis”.  
Cooperation in cross-border sales arguably falls within Article 27(c) cooperation through “Coordination of the 
administration and supervision of the debtor’s assets and affairs.” The objectives of the ML as expressed in its 
Preamble seek to provide effective mechanisms to promote (d) “Protection and maximization of the value of the 
debtor’s assets”. Except to the extent that the ML does not specifically mention aggregate global value, the ML 
and the GP are broadly similar on cross-border sales.  
                                                          
131 On entrusting the assets to a foreign representative, see the discussion on Principle 24.  
132 Australian Securities and Investment Commission, ‘How to Apply for Registration as a Liquidator’ (Information Sheet No. 34, ASIC, 1 
July 2013). The ASIC Liquidation Registration Kit requires applicants to provide particulars of their current address and each address they 
have lived at during the last 10 years, indicating the approximate dates between which they lived at those addresses. If the addresses show 
that the applicant has not lived continuously in Australia for the last 3 years, ASIC may require additional evidence that the applicant is 
residing in Australia on a long-term basis. 
<http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/Liquidators_registration_kit.pdf/$file/Liquidators_registration_kit.pdf> 




Principle 30 Assistance to Reorganization  
 
If a court recognizes a foreign insolvency case that is a reorganization case as a main proceeding with 
respect to the debtor according to these Global Principles, the court should conduct any parallel 
domestic case in a manner that is as consistent with the reorganization objective in the main 
proceeding as is possible under the circumstances, with due regard to the local law. 
 
Under Principle 30, where the foreign main proceeding is a reorganisation and is recognised locally, the court 
must ensure that the conduct of any parallel local proceeding is consistent with the objective of the 
reorganisation – to the greatest extent possible under the circumstances and with due regard to the local law.  
The ML does not deal specifically with assistance for reorganisations. The Article 2(a) definition of “foreign 
proceeding” for the purposes of the ML includes reorganisations. ML Preamble (e) seeks to provide effective 
mechanisms to promote “Facilitation of the rescue of financially troubled businesses, thereby protecting 
investment and preserving employment.” Article 29 on coordination of concurrent local insolvency proceedings 
and foreign main proceedings requires the Australian court to seek cooperation and coordination under Articles 
25, 26 and 27. These are sufficiently broad to support the approach of Principle 30.  While local proceedings are 
granted pre-eminence under Article 29, the ML supports the local court having latitude to cooperate and to 
exercise its discretion under Articles 19 and 21. This would be subject to any overriding concerns regarding 
public policy or adequate protection of creditors and other interested parties. 
Principle 31 Post-Insolvency Financing  
 
Where there are parallel proceedings, especially in reorganization cases, insolvency administrators 
and courts should cooperate to obtain necessary post-insolvency financing, including the granting of 
priority or secured status to lenders, with due regard to local law.  
 
Where there are parallel proceedings, especially reorganisation cases, Principle 31 requires insolvency 
administrators and courts to cooperate to obtain necessary post commencement financing. This includes 
cooperation with regard to granting priority and secured status to post-insolvency lenders.  In cooperating, due 
regard is to be given to local law. 
The ML Articles on cooperation, to the maximum extent possible, in the case of concurrent proceedings 
between insolvency administrators and courts are sufficiently broad to support the cooperation contemplated by 
Principle 31, all within the context of local laws on post-insolvency financing.  
Principle 32 Avoidance Actions  
 
Where there are parallel proceedings, insolvency administrators should cooperate to reach a common position 
with respect to the avoidance of pre-insolvency transactions involving the debtor, with due regard to local law. 
 
Principle 32 also requires, while giving due regard to local law, cooperation between insolvency administrators 
in parallel proceedings in order to reach a common position regarding the avoidance of pre-insolvency 
transactions involving the debtor.  The forms of cooperation noted in the Comments include identification of 
“the forum whose avoidance rule would be most appropriate from the standpoint of the probable outcome of the 
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action”133 and agreement on a common position by the insolvency administrators so that they can assure the 
forum that a similar application will not be brought in another state.   
The ML does not deal specifically with cooperation on avoidance pre-insolvency transactions.  The ML Articles 
on cooperation, to the maximum extent possible, between insolvency administrators in the case of concurrent 
proceedings are sufficiently broad to support the specific cooperation covered by Principle 32.  The only ML 
reference to pre-insolvency transactions is Article 23 on a recognised foreign representative initiating actions to 
avoid acts detrimental to creditors.  
Principle 33 Information Exchange  
 
Insolvency administrators in parallel proceedings should make prompt and full disclosure to each other on a 
continuing basis of all relevant information they have, including a list of all claims and claimants indicating 
whether the claims are asserted as secured, priority, or ordinary claims, and whether they are approved, 
disputed, or disapproved. 
 
Where there are parallel proceedings, Principle 33 requires the insolvency administrators to promptly and fully 
disclose to each other all relevant information they have, on a continuing basis. This includes a list of all claims 
and claimants, with details of whether the claims are secured, priority or ordinary, as well as whether they are 
approved, disputed or disapproved. Principle 33 assist with consistent processing of claims and avoiding 
accidental overpayment.  
Principle 33 promotes the Principle 1.1 objective of insolvency administrators operating “effectively and 
efficiently in international insolvency cases” as well as the Principle 9 requirement that insolvency 
administrators cooperate by promptly and fully disclosing all claims to each other.  
The ML lists the sharing of information as an example of cooperation in Article 27 (b) “Communication of 
information by any means considered appropriate by the court”.  The ML Articles on cooperation, to the 
maximum extent possible, between insolvency administrators in the case of concurrent proceedings are 
sufficiently broad to support the specific cooperation covered by Principle 33.   
Principle 34 Claims  
 
Where there are parallel proceedings, each of which is taking place in a state whose courts have international 
jurisdiction with respect to the debtor according to these Global Principles, claims admissible and allowable in 
one proceeding should be accepted in each of the other proceedings, except as to distinct factual and legal issues 
arising under the other state’s applicable law. 
 
Principle 34 deals with the admission of claims in parallel proceedings occurring in states that contain a debtor’s 
COMI and establishments. It requires acceptance of admissible claims from one proceeding in each of the other 
proceedings - except as to acceptance of distinct factual and legal issues arising under the other state’s 
applicable law.  Thus despite parallel estates being administered under the parallel proceedings, “all creditors 
are eligible to participate and lodge their claims in all of the parallel proceedings” and “the admission of a given 
creditor’s claim in any one of those proceedings is to be treated as establishing the eligibility of that claim to be 
                                                          
133 ALI-III Report, above n 1, 126. 
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accepted in each of the other proceedings” – except “where some distinct factual and legal issue that arises 
under the domestic law of one of the other states precludes the application of that principle in the state in 
question.”134    
In Australia, the law of the forum determines creditors’ rights to the debtor’s divisible estate. Article 32 
acknowledges the possibility of universal filing through its application of the hotchpot principle to payment of 
claims in concurrent proceedings (without prejudice to secured claims or rights in rem).135  
Under s 12(2) CBIA, the claims of a foreign creditor, other than those concerning tax and social security 
obligations, must not be ranked lower than the unsecured claims of other creditors solely because the claimant is 
a foreign creditor.136 
Principle 35 Limits on Priorities  
 
35.1 A claim that is governed by the law of a state other than that in which insolvency proceedings are 
taking place should in principle have only the priority it would have in a strictly territorial process conducted in 
the state whose law governs the insolvency proceedings, and restricted to assets located in that state. 
 
35.2 In exceptional circumstances an exclusion of Global Principle 35.1 can be accepted. 
 
Principle 35 acknowledges differences between priority rules of distribution in different states. Where there is 
an insolvency proceeding in a state and a claim is made that is governed by the law of another state, Principle 35 
accords it the priority of the law of the proceeding even though it may have had a different priority if there had 
been an insolvency proceeding in the state whose laws govern the claim. The Principle acknowledges the 
possibility of its exclusion in exceptional circumstances.  
In Australia, the processing of claims in an insolvency proceeding is to be in accordance with the law of the 
forum.137  This includes the priority to be accorded the claim.138  
Principle 36 Plan Binding on Participant  
 
36.1 If a Plan of Reorganization is adopted in a main proceeding pending in a court with international 
jurisdiction with respect to the debtor under Global Principle 13.1, and there is no parallel proceeding 
pending with respect to the debtor, the Plan should be final and binding upon the debtor and the creditors 
who participate in the main proceeding. 
 
36.2 For this purpose, participation includes (i) filing a claim; (ii) voting on the Plan; or (iii) accepting a 
distribution of money or property under the Plan. 
 
                                                          
134 ALI-III Report, above n 1, 127. 
135 See the discussion above on Principle 12: “A creditor who receives more than one distribution should account for all previous 
distributions as a condition to participating in a subsequent distribution in another case.” 
136 Also see Article 13(2). Compare Cross-border Insolvency Regulations 2006 (UK) Article 13 (3) that states “a claim may not be 
challenged solely on the grounds that it is a claim by a foreign tax or social security authority”.  
137 Re Standard Insurance Company Ltd [1968] Qd R 118. On choice of law generally, see R Mason, ‘Choice of Law in Cross-border 
Insolvencies: Matters of Substance and Procedure’ (2001) 9(2) Insolvency Law Journal 69. 
138 In Thurburn v Steward (1871) LR 3 PC 478, the Privy Council applied the law of the forum to the order and priority of distribution of 
assets, as a matter of procedure.  
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Under Principle 36, where a Reorganisation Plan has been adopted in main proceedings in the debtor’s COMI 
and there is no parallel proceeding pending with respect to the debtor, the Plan should be universally recognised 
as final and binding on the debtor. It should also be final and binding upon creditors who participate in the Plan 
such as those who file a claim, vote on the Plan or accept a distribution under the Plan.139 This Principle requires 
other states to recognise such consequences for the creditor and to preclude the creditor taking any local action 
in respect of the claim.  
There is no equivalent provision in the ML. However, if a creditor sought to commence proceedings in Australia 
against a debtor who has entered a Plan of Reorganisation adopted in the place of its COMI, then the foreign 
representative may apply to an Australian court for recognition of the foreign main proceeding and if 
recognition is granted, an automatic stay would apply under Article 20. An interim stay could likewise be 
requested under Article 19 upon the filing of the application.   
Principle 37 Plan Binding: Personal Jurisdiction 
 
If a Plan of Reorganization is adopted in a main proceeding in a court with international jurisdiction with respect 
to the debtor under Global Principle 13.1, and there is no parallel proceeding pending with respect to the debtor, 
the Plan should be final and binding upon an unsecured creditor who received adequate individual notice and 
over whom the court has jurisdiction in ordinary commercial matters under the local law. 
 
Under Principle 37, if there are no parallel proceedings and a Plan of Reorganisation has been adopted in the 
debtor’s COMI, it should be final and binding upon an unsecured creditor who received adequate individual 
notice and over whom the court has jurisdiction in ordinary commercial matters under the local law. Thus it 
seeks to extend the binding effect of the plan even to creditors who have not participated, where they have had 
the opportunity to do so through receiving adequate individual notice and where they are “subject to the 
jurisdiction”.  
Such issues are not addressed in the ML except to the extent that an application for recognition of a foreign 
main proceeding may be brought by a foreign representative to prevent local proceedings against the debtor 
including by a creditor who does not wish to participate in the foreign Plan of Reorganisation.    
Conclusion 
The Global Principles are intended as ‘soft law’ and as such are drafted in a normative, aspirational style for 
consideration by all jurisdictions, regardless of legal tradition or existing cross-border insolvency laws.   
General Approach 
They provide a more comprehensive approach to international insolvency cases than the UNCITRAL Model 
Law, addressing jurisdiction and requiring an explicitly global approach to recognition and enforcement.  
                                                          
139 That is, creditors who voluntarily submit to the forum of the main proceeding by participating in the legal proceedings that result in the 
Plan of Reorganisation. 
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They resemble the ML in giving due regard to their international origins and the need to promote good faith and 
uniformity in their application. They also are similar to the ML in recognising the need for a public policy 
exception.   
They explicitly state the GP are not intended to interfere with a national court’s independent exercise of 
jurisdiction or with national rules or ethical principles binding insolvency administrators.  
As far as the debtors falling within the scope of these instruments are concerned, both are limited to addressing 
insolvency of a single debtor. This is a practical limitation, acknowledged in the Report which deferred to the 
UNCITRAL Legislative Guide Part 3 on treatment of enterprise groups in insolvency (2010).140   
The CBIA is more limited in scope than the GP in that it excludes prescribed entities (basically banks and 
insurance companies). While the Report acknowledges that certain categories of debtor may receive distinctive 
treatment in the event of insolvency,141 the GP do not take into account the nature of a debtor or its particular 
status under local laws.   
Consideration of the GP usefully raises the question for policy-makers whether Australia should amend the 
CBIA Regulations to enable the ML to apply to such entities – subject to any specific regulation for such 
debtors. Because of the very nature of their businesses, insolvency or near insolvency of banks and insurance 
companies requires swift action to protect the financial interests of individuals as well as to prevent systemic 
risks. The ML is proving to be an effective mechanism for international cooperation and coordination while 
providing scope for local courts to provide adequate protection for local creditors and other interested parties 
and to recognise public policy exceptions.  
Role of the courts 
The GP emphasise the central role courts play in furthering the efficient and timely administration of an 
international insolvency case. They take a more comprehensive approach than the ML to the management by 
courts of international insolvency cases, in particular drawing upon the Model Principles of Transnational Civil 
Procedure, promulgated jointly by the ALI and the International Institute for the Unification of Private Law 
(UNIDROIT) for application to transnational commercial transactions. The ALI-UNIDROIT Model Principles 
place responsibility upon the court to direct the proceeding. 
This approach is supported by the GP, for example, through their emphasis on the courts’ use of protocols and 
independent intermediaries – both of which are possible under the ML however the GP provides useful 
additional detail.   
  
                                                          
140 ALI-III Report, above n 1, 25. 
141 ALI-III Report, above n 1, 26. 
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Role of the insolvency administrators  
While the GP are not to interfere with national rules or ethical principles binding insolvency administrators, they 
do highlight the role of the professions in international insolvency cases, setting “a benchmark for professional 
actions and behaviour of administrators involved.”142 The GP explicitly hold a foreign representative, who is 
permitted to remit assets to the debtor’s COMI, to the same level of accountability as a locally appointed 
insolvency administrator towards the court where the assets are situated.  
When coordinating concurrent proceedings, courts are expressly required to consider whether the insolvency 
administrator appointed in the main proceeding in the debtor’s COMI should serve as the insolvency 
administrator or co-administrator in a parallel proceeding. 
Reduction of costs  
While the purpose of the ML is to provide effective mechanisms for dealing with cases of cross-border 
insolvency so as to promote a number of objectives including the fair and efficient administration of cross-
border insolvencies, the GP place a greater emphasis on the reduction of costs. In particular, cost and 
proportionate case management are specific concerns where there are concurrent and parallel proceedings.   
There is also a specific requirement for insolvency administrators in concurrent proceedings to cooperate and 
reach a common position regarding the avoidance of pre-insolvency transactions - with a view to identifying the 
most appropriate forum and to limiting multiple actions.   
More comprehensive drafting  
The GP contain more detailed drafting in a number of areas and this may assist with applying the ML.   
The GP provide some definitions that are lacking from the ML – such as for “foreign creditor”143 and COMI.144  
They also address some areas of uncertainty or issues that are omitted from the ML. The GP require the court to 
make a positive determination on the COMI and to nominate a point in time at which the debtor’s activities are 
to be examined for the purposes of such determination.  
The GP address some areas of uncertainty under the Model Law. Some areas are also elaborated upon, for 
example the GP definitions of COMI and establishment include a requirement to consider “objective factors that 
are known to or are readily ascertainable by third parties”. The GP also require disclosure of any foreign 
insolvency case that concerns “a related debtor”.145   
The drafting in the GP may be preferable to that in the ML in certain circumstances. For example, the GP 
require disclosure between courts and administrators of “all relevant information, including assets and 
                                                          
142 ALI-III Report, above n 1, 41. 
143 Glossary. 
144 Principle 13.3. 
145 Principle 9.5. 
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claims”146 – more comprehensive drafting than the ML reference to information concerning the debtor’s “assets, 
affairs, rights, obligations or liabilities”.147  
More explicit universalist approach  
The GP to takes an explicitly universalist approach to the debtor’s assets in a cross-border insolvency. A GP 
objective is to maximise the value of the debtor’s assets, as measured on a global basis, and they require the 
sharing of the value of the debtor’s assets on a global basis.148 There is also detail on cross-border sales that 
aligns with a global value and global distribution approach. 
 
  
                                                          
146 Principle 9.1. 
147 Article 21(1)(d). 
148 Principle 10. 
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ALI-III Transnational Insolvency: Global Guidelines for Court-to-Court 
Communications in International Insolvency Cases 
Sheryl Jackson* 
This section of the Report to the AAL focuses on the Global Guidelines. First, the legislative and procedural 
framework for cross-border insolvency proceedings in Australia is reviewed by way of background. This shows 
that although some reference is made to the ALI NAFTA Guidelines in some Australian jurisdictions, this is to a 
limited extent and appears to have had minimal impact. Next, the Global Guidelines are examined against that 
background, and some cases which have involved direct communication between courts, or between courts and 
insolvency representatives, are considered.  
Australian International Insolvency Law and Practice 
Cross-Border Insolvency Act 2008 (Cth) 
Australia implemented UNCITRAL’s recommendation that member states adopt the UNCITRAL Model Law 
on Cross-border Insolvency (1997) (“Model Law” or “ML”) as part of their domestic legislation with the 
enactment of the Cross-Border Insolvency Act 2008 (Cth) (“CBIA”). That Act adopts the Model Law, largely 
unchanged. In this way Australia has endorsed an approach that accepts a lack of agreement on fundamental 
issues such as jurisdiction, and consequently recognises the likelihood of concurrent insolvency proceedings. It 
focuses on the recognition and enforcement of ‘foreign proceedings’ and coordination and cooperation between 
concurrent proceedings. 
The Model Law is built on a number of key principles which encourage uniform approaches to recognition and 
enforcement.149 The cooperation and coordination principle places obligations on both courts and insolvency 
representatives in different jurisdictions to communicate and cooperate to the maximum extent possible. In 
liquidation proceedings the aim is to maximise returns to creditors, for example by preventing dissipation of 
assets, or maximising the value of assets.150 In reorganisation proceedings the aim is to facilitate protection of 
investment and the preservation of employment151 through fair and efficient administration of the insolvency 
estate.152  
                                                          
* Associate Professor and Director, Postgraduate Programs, School of Law, Queensland University of Technology, Brisbane, Australia is the 
principal author of this part of the Report to the AAL.  
149 The access principle establishes the circumstances in which a ‘foreign representative’ has rights of access to the receiving court in the 
enacting State from which recognition and relief is sought. Under the recognition principle, the receiving court may make an order 
recognising the foreign proceedings (either as a foreign main or non-main proceeding). The relief principle applies to three distinct 
situations. Interim relief may be granted to protect assets within the jurisdiction of the receiving court where an application for recognition is 
pending. Automatic relief applies if a receiving court recognises the foreign proceedings as a main proceeding. Discretionary relief is 
available, in addition to automatic relief, in respect of main proceedings and also available where a receiving court recognises the foreign 
proceedings as non-main proceedings. 
150 For example, when items of production equipment located in different jurisdictions are worth more if sold together than if sold separately: 
UNCITRAL Model Law on Cross-Border Insolvency with Guide to Enactment, 
<http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf> (“Guide to Enactment”) [173]. 
151 Model Law Preamble, (e). 
152 UNCITRAL (2011), UNCITRAL Model Law on Cross-border Insolvency: The Judicial Perspective 
<http://www.uncitral.org/pdf/english/texts/insolven/V1188129-Judicial_Perspective_ebook-E.pdf>, (‘UNCITRAL Judicial Perspective’) 46.   
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In some common law jurisdictions, there have been statements to the effect that superior courts may rely upon 
an inherent jurisdiction to recognise and enforce foreign insolvency proceedings.153 More recent cases have 
raised questions about the extent of such comity in a cross-border insolvency context.154   
In Australia in 2011, the New South Wales Supreme Court155 considered, but did not determine, whether it 
might grant recognition and declaratory relief without reference to any statutory foundation. His Honour Mr 
Justice Barrett referred to “[n]otions of comity that have, in recent years, facilitated recognition and effectuation 
of foreign insolvency administrations by the deployment of the local court’s inherent jurisdiction.”156  
The Guide to Enactment of the Model Law referred to the notion of comity: 
To the extent that cross-border judicial cooperation in the enacting State is based on principles of 
comity among nations, the enactment of articles 25 to 27 offers an opportunity for making this 
principle more concrete and adapted to the particular circumstances of cross-border insolvencies.157  
More detail about the background and framework for cross-border insolvency law in Australia has been 
provided in the section of the report which focuses on the Global Principles. 
Cooperation and Communication under the Model Law 
The cooperation and coordination principle is reflected primarily in Chapter IV of the Model Law (Articles 25-
27.)158 Chapter V complements these provisions, with Article 29 making specific directives about procedures to 
be followed in cases where a foreign proceeding and a proceeding under Australian insolvency laws are taking 
place concurrently regarding the same debtor, and Article 30 dealing with coordination when there is more than 
one foreign proceeding regarding the same debtor.  
Article 25 provides that in matters referred to in Article 1, which governs the scope of the application of the 
Model Law, “the court shall cooperate to the maximum extent possible” with foreign courts or foreign 
representatives,159 either directly or through a trustee or registered liquidator.160 It further provides that the 
court is entitled to communicate directly with, or to request information or assistance directly from, foreign 
courts or foreign representatives. This avoids the need to rely on time-consuming procedures traditionally in use, 
such as letters rogatory.  
                                                          
153 McGrath v Riddell [2008] UKHL 21; [2008] WLR 852, in the judgments of Lord Hoffman and Lord Walker of Gestingthorpe. 
154 Rubin v Eurofinance SA; New Cap Reinsurance Corporation v AE Grant [2012] UKSC 46; [2012] 1 WLR 1019. 
155 Re Chow Cho Poon (Private) Limited [2011] NSWSC 300. 
156 Ibid [78]. 
157 Guide to Enactment [175].  
158 Article 7 recognises that additional assistance may be provided by other domestic law, and seeks to preserve the efficacy of those laws. 
Note references to Articles throughout are to the Model Law (as adopted in Australia) unless otherwise noted. 
159 ’Foreign representative’ is defined in Article 2(d) as meaning ‘a person or body, including one appointed on an interim basis, authorized 
in a foreign proceeding to administer the reorganisation or the liquidation of the debtor’s assets or affairs or to act as a representative of the 
foreign proceeding’. 
160  In bankruptcy proceeding, the Model Law refers to the trustee within the meaning of s 5(1) Bankruptcy Act 1966 (Cth); and in corporate 
insolvencies it refers to a registered liquidator within the meaning of s 9 Corporations Act 2001 (Cth): Cross-Border Insolvency Act 2008 
(Cth) s 11. 
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Article 26 reflects the significant role played by persons appointed to administer assets of insolvent debtors in 
devising and implementing cooperative arrangements, within the parameters of their authority. It requires that, 
in matters referred to in Article 1, the trustee or registered liquidator shall, in the exercise of its functions and 
subject to the supervision of the court, cooperate to the maximum extent possible with foreign courts or foreign 
representatives. Further, the trustee is entitled, in the exercise of its functions and subject to the supervision of 
the court, to communicate directly with foreign courts or foreign representatives.  
No formal decision to recognise the foreign proceeding is required prior to such mandated cooperation. An 
indicative list of the types of cooperation pursuant to these Articles is provided in Article 27: 
a) Appointment of a person or body to act at the direction of the court; 
b) Communication of information by any means considered appropriate by the court; 
c) Coordination of the administration and supervision of the debtor’s assets and affairs; 
d) Approval or implementation by courts of agreements concerning the coordination of proceedings; 
e) Coordination of concurrent proceedings regarding the same debtor. 
While no additional forms or examples of cooperation are added to the Model Law as it has force in 
Australia,161 this indicative list is does not preclude other forms of cooperation. 
Though in this way the Model Law encourages a more cooperative and coordinated approach to business rescue, 
or the efficient disposal of insolvent enterprises, it does not articulate how that communication and cooperation 
is to take place, beyond providing the examples set out in Article 27. This is therefore a matter which must be 
determined by application of the laws and the practices of the relevant courts.162 
Court Practice and Procedure 
The obligations imposed on Australian courts to communicate and cooperate with foreign courts or foreign 
representatives may be viewed as a component of their responsibilities to case-manage the proceeding. It is 
accordingly appropriate to consider case management as it applies in Australian courts to corporations and 
insolvency matters, with particular examination of the procedural requirements for proceedings under the Cross-
Border Insolvency Act 2008 (Cth). 
1. Case Management 
An international trend in procedural reform over the past few decades has been a move away from allowing the 
parties complete control of their proceedings to a process in which the court takes greater control of the 
litigation. The strength of this trend is reflected in the Model Principles of Transnational Civil Procedure 
(Model Principles), promulgated jointly by the ALI and the International Institute for the Unification of Private 
Law (UNIDROIT) for application to transnational commercial transactions. In relation to case management, the 
Model Principles place responsibility upon the Court to direct the proceeding. They require that “Commencing 
                                                          
161 Cross-Border Insolvency Act 2008 (Cth) s 18. 
162 For proceedings involving a debtor who is an individual, this will be the Federal Court of Australia; for proceedings involving a debtor 
other than an individual this will be either the Federal Court of Australia or the Supreme Court of a State or Territory: Cross-Border 
Insolvency Act 2008 (Cth) s 10. 
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as early as practicable, the court should actively manage the proceeding, exercising discretion to achieve 
disposition of the dispute fairly, efficiently, and with reasonable speed.”163  
The shift to managerial judging has been generally reflected in Australia164 even though the Model Principles 
have not been formally adopted in Australia. Case management moves control of the litigation process away 
from the parties and to the court; however it does not of itself “alter in any way the purpose for which the 
litigation process is carried out.”165 Accordingly, as case management became more interventionist, it has been 
viewed as necessary for the courts to underpin the managerial approach that judges now take to their task 
through a philosophy statement of overriding objective or overriding purpose. In the Federal Court, for example, 
s 37M of the Federal Court of Australia Act 1976 (Cth) provides:  
37M The overarching purpose of civil practice and procedure provisions 
(1)  The overarching purpose of the civil practice and procedure provisions is to facilitate the just 
resolution of disputes: 
(a) according to law; and 
(b) as quickly, inexpensively and efficiently as possible. 
(2)  Without limiting the generality of subsection (1), the overarching purpose includes the 
following objectives: 
(a)  the just determination of all proceedings before the Court; 
(b)  the efficient use of the judicial and administrative resources available for the purposes of the 
Court; 
(c)  the efficient disposal of the Court’s overall caseload; 
(d)  the disposal of all proceedings in a timely manner; 
(e)  the resolution of disputes at a cost that is proportionate to the importance and complexity of 
the matters in dispute. 
Every jurisdiction in Australia has adopted an overriding purpose clause to similar effect.166  
Two basic models of pre-trial case management have been generally identified.167 The first model involves 
“individual lists” or “docket lists”. In this model management involves continuous control by a judge, who 
personally monitors each case on an ad hoc basis.  In the second model, involving a “master list”, control is 
                                                          
163 ALI-UNIDROIT Principles of Transnational Civil Procedure, Principle 14.1.  
164 Managerial judging is now widely practised by judges of the Supreme Courts of the States, the Federal and Family Courts, the District 
and County Courts, and some lower courts: See, for example, Victorian Law Reform Commission, Civil Justice Review: Final Report, 
Report No 14 (2008) 297-8. For a detailed report incorporating a summary of the then case management initiatives and processes in 
Australian Courts and in the High Court of New Zealand and Supreme Court of New Zealand, see Australian Institute of Judicial 
Administration, Case Management Seminar – Report, Sydney, 25.2.2005. 
165 J Sorabji, “The Road to New Street Station: Fact, Fiction and the Overriding Objective” (2012) 23 Eur Bus L Rev 77, 78. 
166 Court Procedures Rules 2006 (ACT) r 21; Civil Procedure Act 2005 (NSW) ss 56-58; Supreme Court Rules 1987 (NT) r 1.10; Uniform 
Civil Procedure Rules 1999 (Qld) r 5; Supreme Court Civil Procedure Rules 2006 (SA) r 3; Supreme Court Rules 2000 (Tas) r 414A; 
Supreme Court (General Civil Procedure) Rules 2005 (Vic) r 1.14; Rules of the Supreme Court 1971 (WA) rr 1.4A, 1.4B.  




exercised by requiring the parties to report to the court (often in the form of a master or registrar) at fixed 
milestones, and where the court exercises routine and structured control.  
Although the master list is the method generally adopted in Australian Courts, jurisdictions often create special 
lists for particular types of claims. It will be seen from the discussion to follow that there are specialist lists 
which will apply to proceedings involving cross-border insolvencies in New South Wales and Victoria such that 
in those jurisdictions such matters will be individually case-managed by judges with specialist expertise.  
Specialist commercial judges are also likely to hear cross-border insolvency proceedings in the New South 
Wales and Queensland registries of the Federal Court. Although some case management will apply to cross-
border insolvency proceedings in other jurisdictions, the proceedings will not necessarily be managed or heard 
by a judge with experience in proceedings of this kind. 
The Federal Court of Australia operates an individual docket system under which each case filed is randomly 
allocated for pre-trial management and ultimate determination by a particular judge.168 The docket judge makes 
any interlocutory orders, conducts case management conferences and refers matters to mediation. He or she 
supervises the parties’ adherence to directions and timetables. The New South Wales and Queensland registries 
of the Federal Court have established specialist panels of judges to hear and determine particular types of 
matters, including a Corporations Panel, and proceedings involving a panel matter are allocated to a judge who 
is a member of the relevant panel.169 
In New South Wales, there are 15 specialist lists, each managed by a judge who is identified as the list judge for 
that list. Each list judge is responsible for the management of his or her list to either the Chief Judge at Common 
Law or the Chief Judge in Equity, who is in turn responsible to the Chief Justice. List judges are assisted in their 
tasks by a Case Management Registrar who conducts directions hearings in which acceptable timeframes for the 
disposition of cases are defined and other pre-trial matters considered. 
The structure and operation of the Corporations List in the Equity Division is regulated by Practice Note SC Eq 
4. 170  This Note applies to all Corporations Matters in the Equity Division, and this encompasses any 
proceedings or applications pursuant to or in respect of any matter relating to the Cross-Border Insolvency Act 
2008 (Cth). 171  Proceedings and applications in the Corporations List (except those in the Corporations 
Registrar’s List) are case managed by the Corporations List Judge with the aim of achieving a speedy resolution 
of the real issues in the proceedings.172 
 
                                                          
168 Federal Court of Australia, Practice Note CM1 – Case Management and the Individual Docket System, 1 August 2011. 
169 Federal Court of Australia, Panels for the Docket System (7 March 2013), <http://www.fedcourt.gov.au/case-management-services/case-
allocation/national-panels>. Case management in the Federal Court is aided by the eCourt virtual courtroom, which allows for directions and 
other orders to be made online: Federal Court of Australia, online services, “eCourtroom”, at http://www.fedcourt.gov.au/online-
services/ecourtroom. The rules for the use of the eCourt are set out in a Protocol, available on the Federal Court website: Federal Court of 
Australia, eCourtroom <http://www.fedcourt.gov.au/online-services/ecourtroom>. 
170 Supreme Court New South Wales, Practice Note SC Eq 4, Supreme Court Equity Division – Corporations List, 11 March 2009, [1]. The 
note commenced on 1 June 2011: see [3]. 
171 Ibid [4] -[5]. 




From 1 January 2009 a Commercial Court has been established within the Commercial and Equity Division of 
the Trial Division of the Supreme Court of Victoria.173 The Commercial Court comprises a team of eight judges 
and associate judges within the Commercial and Equity Division of the Trial Division of the Court appointed by 
the Chief Justice from time to time. As acknowledged in its recent Practice Direction174 proceedings in the Trial 
Division of the Supreme Court of Victoria under the Cross-Border Insolvency Act 2008 (Cth) are conducted in 
the Corporations List in the Commercial Court. The proceedings are allocated to a docket on the Corporations 
list. A judge and associate judge are assigned to the list and manage and try the cases within that list.  
 
An individual docket system for civil matters was introduced in the Australian Capital Territory in August 2012, 
under which judicial officers manage docketed matters from an early stage. The Practice Direction 
implementing the docket system175 acknowledged that the procedures established for the initial introduction of 
a docket system would be subject to change over the subsequent months in light of experience with this system, 
and that further practice directions would be issued to deal with aspects of the docket system not yet provided 
for by the practice direction.176 
The Supreme Court of South Australia has general powers to manage and control litigation, but it does not 
operate a general individual docket system. 177 The rules of court make provision for court initiated status 
hearings for most cases commenced in the court, but actions governed by the Corporations Rules 2003 (South 
Australia), which include proceedings under the Cross-Border Insolvency Act 2008 (Cth), are not subject to the 
relevant Part unless a direction has been given that the action proceed on pleadings.178 
The Supreme Court of Western Australia does not operate a general individual docket system, but the rules of 
court provide for a Commercial and Managed Cases List, and matters on that list are managed by the 
Commercial and Managed Case List Judge to whom the case is assigned.179 Other matters are managed by 
                                                          
173 For general advice to Practitioners on the establishment and commencement of the Commercial Court in Victoria, see Notice to 
Practitioners: Commercial Court, 12 December 2008 <http://www.commercialcourt.com.au/PDF/Notice%20to%20Practitioners%20-
%20Commercial%20Court.pdf> 
174 Supreme Court of Victoria, Trial Division, Practice Note No 6 of 2011 - Cross-Border Insolvency Applications and Cooperation with 
Foreign Courts or Foreign Representatives, 8 August2011. The establishment of the Commercial Court did not change the general practice 
adopted for the management of Corporations cases: Notice to Practitioners, Commercial Court, 12 December 2008 
<http://www.supremecourt.vic.gov.au/resources/287668a2-d143-464e-8864-ebd1e6856428/notice_to_practitioners - 
commercial_court.pdf>  [21]. 
175 Supreme Court of the Australian Capital Territory, Practice Direction No 1 of 2012 – Docket System Civil Matters – Callovers, Duty 
Judges, the Master’s Applications List and Return of Subpoenas, 13 August 2012. The introduction of the docket system was foreshadowed 
in Supreme Court of the Australian Capital Territory, Practice Direction No 2 of 2011 – Introduction of a Docket System and ‘Blitz’ on 
Current Listings, 16. December 2011, which proposed the short-term use of additional judicial resources for a “blitz” on then pending trial 
sittings to enable most trials listed for the second half of 2012 and beyond to be given earlier hearing dates and thereby to facilitate the 
introduction of the docket system. 
176 Supreme Court of the Australian Capital Territory, Practice Direction No 1 of 2012 – Docket System Civil Matters – Callovers, Duty 
Judges, the Master’s Applications List and Return of Subpoenas, 13 August 2012. [3],[4]. 
177 Supreme Court Civil Procedure Rules 2006 (SA) Chapter 6, Part 1, Division 1. Rule 115, however, makes provision for individual case 
management if the court is satisfied that an action is sufficiently complex to warrant the assigning of a special classification. 
178 Supreme Court Civil Procedure Rules 2006 (SA) Chapter 7, Part 1. 
179 Defamation and judicial review cases are automatically placed on the list, and the court may place other cases on the list of its own 
motion or on request of a party: Rules of the Supreme Court 1971 (WA) O 4 rr 11, 13-15. The need for expedition is one of a range of 
relevant factors influencing the determination as to whether a matter should be placed on the list:  Western Australia Supreme Court, 
Consolidated Practice Direction, [4.1] ‘Case Management’; [4.1.2] ‘Case Management by Judges – the Commercial and Managed Cases 
(CMC) List’, item 3. 
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Registrars up to the listing conference stage. The rules permit a master or a case management registrar to review 
other cases at any time and require a status conference, and in most cases a case evaluation conference, at 
nominated stages in a proceeding. The rules also provide for a range of orders which may be made on review, 
including the making of any case management direction the Court considers just.180 
In Tasmania proceedings are generally subject to case management under Division 1 of Part 14 of the Supreme 
Court Rules 2000 (Tas). Matters to which that Division applies include proceedings of a class specified by 
practice direction authorised by the Chief Justice as being a class of proceedings to which the Division 
applies. 181  Practice Direction 11 of 2005 182  extends the application of the Division to “all proceedings 
commenced by originating application intended to be served”, and the practice direction then makes these 
proceedings returnable at first instance before the Associate Judge for directions. 
The Northern Territory operates a differential case management system under which cases are assigned to 
designated procedural categories on the basis of their individual characteristics, such as the nature of the dispute 
and the number of parties.183 The levels of judicial management and prescribed time limits vary for the different 
categories. However these case management procedures are generally designed to give the members of the court 
greater control of the progress of cases to trial, so the procedures will not ordinarily apply to proceedings under 
the Cross-Border Insolvency Act 2008 (Cth).184   
The Queensland Supreme Court operates a Commercial List to expedite commercial matters,185 but there is no 
separate list for corporations matters. A proceeding may be listed on the Commercial List if the issues involved 
are, or are likely to be, of a general commercial character, or arise out of trade or commerce in general, and the 
estimated trial time is 10 days or fewer.186 Once on the Commercial List a proceeding will be case managed by 
the Commercial List Judge designated to be responsible for the case. 
2. Proceedings under the Cross-border Insolvency Act 2008 (Cth) 
The various case management practices in Australian jurisdictions must be considered in the context of specific 
procedural requirements for proceedings under the Cross-Border Insolvency Act 2008 (Cth), as well as the 
provisions of the Model Law, and in particular the provisions relating to cooperation and communication 
between courts.  
                                                          
180 Rules of the Supreme Court 1971 (WA) Order 4A. 
181 Supreme Court Rules 2000 (Tas) r 414(a). 
182 Supreme Court of Tasmania, Practice Direction No 11 of 2005 – Case Management, 1 February 2005. 
183 Supreme Court Rules (NT) Order 48. 
184 Order 48 of the Supreme Court Rules (NT) applies to proceedings commenced by writ, and proceedings in respect of which an order has 
been made under r 4.07 (Continuance as writ of proceeding by originating motion); for a proceeding commenced by originating motion a 
judge or master may order that Order 48 apply to the proceeding if it is proposed to call oral evidence under r 45.02(2), or if for any other 
reason that appears desirable. For procedures relating to applications under the Cross-Border Insolvency Act 2008 (Cth), see Corporations 
Law Rules Division 15A (Proceedings under the Cross-Border Insolvency Act).  
185 Supreme Court of Queensland, Practice Direction No 3 of 2002 – Commercial List, 26 March 2002, as amended by Supreme Court of 
Queensland, Practice Direction No 2 of 2008 – Commercial List: Amendment of Practice Direction 3 of 2002, 14 August 2008. 
186 Although a case on the Supervised Case List, established under Supreme Court of Queensland, Practice Direction No 11 of 2012 – 
Supervised Case List for longer matters or matters identified as imposing a greater than normal demand on resources, may be assigned by 
the judge responsible for that to the Commercial List. 
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In the Federal Court, Part 14 of the Federal Court (Bankruptcy) Rules 2005 and Division 15A of the Federal 
Court (Corporations) Rules 2000 now contain procedural requirements for proceedings under the Cross-Border 
Insolvency Act 2008 (Cth).187 In each of the Australian Capital Territory,188 New South Wales,189 the Northern 
Territory,190 South Australia,191 Tasmania,192 Victoria193 and Western Australia194 there is a similar division 
containing harmonised rules within the relevant Corporations Rules governing proceedings under the Cross-
Border Insolvency Act 2008 (Cth).  
These rules explain the processes to be followed by applicants for orders under the various provisions of the 
Model Law.  In broad terms, these include the requirement that an application by a foreign representative for 
recognition under Article 15 of the Model Law is to be made by filing an originating process, with the foreign 
representative named as the plaintiff and the debtor as defendant, with supporting statements and affidavit to 
comply with the requirements of Article 15 and s 13 Cross-Border Insolvency Act 2008 (Cth).  The rules also set 
out the procedural requirements for applications for provisional relief under Article 19, for relief under Article 
21 after the court has made an order for recognition of a foreign proceeding, and for applications to modify or 
terminate an order for recognition of a foreign proceeding or for other relief under Article 22. There are also 
associated rules relating to service of process, the giving of notice of applications to known creditors of the 
defendant and to the public, and the giving of notice of orders made in the proceedings.  
In the Federal Court195 and for each of the Supreme Courts in New South Wales,196 the 
Northern Territory,197 Tasmania,198 and Western Australia199 these procedural rules are now 
supplemented by harmonised Practice Directions or Notes relating to the issue of cooperation 
and communication in cross-border insolvencies. The Practice Directions first note that, by 
virtue of s 6 of the Cross-Border Insolvency Act 2008 (Cth), the Model Law, with the 
                                                          
187 For a useful discussion and application of the procedural requirements in Division 15A of the Federal Court (Corporations) Rules 2000, 
and relating to an application for recognition of foreign proceedings under the Cross-Border Insolvency Act 2008 (Cth) generally, see 
Cussen v Bank of Nauru [2011] FCA 1009. 
188 Court Procedure Rules 2006 (ACT), Schedule 6, Part 6.15A (Proceedings under the Cross-Border Insolvency Act). 
189 Supreme Court (Corporations) Rules 1999 (NSW) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
190 Corporations Law Rules, Division 15A (Proceedings under the Cross-Border Insolvency Act). 
191 Corporations Law Rules 2003 (SA) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
192 Supreme Court (Corporations) Rules 2008 (Tas), s 4, adopts the Federal Court (Corporations) Rules 2000 (with necessary modifications). 
193 Corporations Law Rules 2003 (Vic) Division 15A (Proceedings under the Cross-Border Insolvency Act). 
194 Supreme Court (Corporations) (WA) Rules 2004 (Proceedings under the Cross-Border Insolvency Act). 
195 Federal Court of Australia, Federal Court Practice Note Corp 2 - Cross-Border Insolvency – Cooperation with Foreign Courts or Foreign 
Representatives; 1 August 2011. 
196 Supreme Court of New South Wales, Practice Note No. SC Eq 6, Supreme Court Equity Division - Cross-Border Insolvency – 
Cooperation with Foreign Courts or Foreign Representatives, 3 November 2009. Paragraph 32 of Supreme Court of New South Wales, 
Practice Note No. SC Eq 4, Supreme Court Equity Division – Corporations List, 15 October.2008 provided: “Co-operation between the 
Court and a foreign representative under article 25 of the Model Law in a particular case should generally occur within a framework 
proposed by the parties and approved by the Court. In formulating a proposed framework, parties should have regard to the Guidelines 
Applicable to Court-to-Court Communication in Cross-Border Cases published by The American Law Institute and The International 
Insolvency Institute and available at ali.org/doc/Guidelines.pdf. The paragraph was deleted following the commencement of Practice Note 
SC Eq 6. 
197 Supreme Court of the Northern Territory, Practice Direction No 5 of 2009 - Corporations Law Rules Division  
15A – Cross-Border Insolvency – Cooperation with Foreign Courts or Foreign Representatives, 11 June 2009. 
198 Supreme Court of Tasmania, Practice Direction No 2 of 2009 - Cross-Border Insolvency – Cooperation with Foreign Courts or Foreign 
Representatives, 27 February 2009. 
199 Supreme Court of Western Australia, Consolidated Practice Directions 2009 - 9.11 – Cross-Border Insolvency – Cooperation with 
Foreign Courts or Foreign Representatives. 
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modifications set out in Part 2 of the Act, has the force of law in Australia. Reference is then 
made to Chapter IV of the Model Law, comprising Articles 25-27. Those articles, as 
modified by s 11 Cross-Border Insolvency Act 2008 (Cth) and relevant, are extracted. They 
then provide: 
The form or forms of cooperation appropriate to each particular case will depend on the 
circumstances of that case. As experience and jurisprudence in this area develop, it may be possible 
for later versions of this Practice Note to lay down certain parameters or guidelines. 
Cooperation between the Court and a foreign court or foreign representative under Article 25 will 
generally occur within a framework or protocol that has previously been approved by the Court, and 
is known to the parties, in the particular proceeding.  Ordinarily it will be the parties who will draft 
the framework or protocol.  In doing so, the parties should have regard to: 
• the [ALI NAFTA] Guidelines Applicable to Court-to-Court Communication in Cross-Border 
Cases published by The American Law Institute and The International Insolvency Association 
(available at http://www.ali.org/doc/Guidelines.pdf ); and 
• the Draft UNCITRAL Notes on cooperation, communication and coordination in cross-border 
insolvency proceedings (available at 
http://www.uncitral.org/uncitral/en/commission/working_groups/5Insolvency.
html, by clicking the link under the heading “35th Session, 17-21 November 2008, Vienna” 
(last item). 
There is also a Practice Note in the Supreme Court of Victoria.200  The only difference between that Note and 
those in the other jurisdictions is it refers to the UNCITRAL Practice Guide on Cross-Border Insolvency 
Cooperation 2009201 in lieu of the Draft UNCITRAL Notes on cooperation, communication and coordination in 
cross-border insolvency proceedings.  
It can be seen that the Practice Notes proceed on the basis that the cooperation mandated by the Model Law will 
“generally occur within a framework or protocol that has previously been approved by the Court, and is known 
to the parties.” Such a framework or protocol is clearly encompassed by Article 27(d) of the Model Law, which 
refers to “approval or implementation by courts of agreements concerning the coordination of proceedings” as 
one of the means by which the cooperation referred to in Articles 25 and 26 may be implemented. Cross-border 
insolvency agreements typically come into effect through negotiation between the parties before they are 
presented to courts – while providing for ‘the independence of the courts’ and affirming ‘the principle of 
                                                          
200 Supreme Court of Victoria, Trial Division, Practice Note No 6 of 2011 - Cross-Border Insolvency Applications and Cooperation with 
Foreign Courts or Foreign Representatives, 8 August 2011. This Note also includes confirmation that all proceedings under the Act will 
continue to be filed in the Corporations List in the Commercial Court, information about the court in which the proceedings will be heard, 
and provides arrangements which permit urgent matters or matters involving courts operating in different time zones, to be heard outside 
normal sitting hours. 




comity’.202 These negotiations may take place either prior to the commencement of or during the insolvency 
proceedings. 
 
The Global Guidelines 
The Model Law reflects the centrality of cooperation in cross-border insolvency proceedings in order to achieve 
its public policy objectives, and this must encompass cooperation between the courts involved in the various 
proceedings, as well as cooperation between those courts and the insolvency representatives appointed in the 
various proceedings.203  
In an address in 2005 on aspects of the Model Law, then proposed to be adopted in Australia, Justice Barrett of 
the Supreme Court of New South Wales referred to the articles in Chapter IV of the Model Law relating to 
cooperation and coordination, and to the forms of cooperation referred to in Article 27. His Honour proceeded:  
It will be interesting to see where this leads. Under some of the protocols developed between the US 
and Canada, as I understand it, two courts may effectively sit together and decide some matter of 
common interest. The words of the Model Law here – “communicate directly with foreign courts or 
foreign representatives” – leave open the possibility of a judge in Sydney or Melbourne or Brisbane 
phoning a judge of the US Bankruptcy Court for a chat about what order should be made in the case 
of X. Deeply rooted principle would, of course, be against this. Judges do nothing that might affect 
the position of X without giving X an opportunity to be heard. And judges do nothing in the absence 
of the public except in exceptional circumstances where the public interest in open justice is 
outweighed by some other public interest. The new concepts are going to have to accommodate the 
old ways in this area – and I do not think anyone should have in mind an image of cosy judicial 
fireside chats sorting out Enron or Parmalat or HIH.204 
More recently, and despite the adoption of the Model Law in the Cross-Border Insolvency Act 2008 (Cth), 
Justice Spigelman described the possibility of direct communication between courts in the context of cross-
border insolvencies as something which “remains controversial”.205    His Honour referred to what he termed a 
“complete disconnect” between the willingness and ability of commercial corporations to operate and interact 
across borders seamlessly, and the restrictions which still constrain public authorities, both regulatory and 
judicial, from acting in a similar manner.  He noted in that context that anything that can be interpreted as 
impacting on the sovereignty of a jurisdiction, by reason of the intrusion of any manifestation of the sovereign 
power of another jurisdiction, is subject to restrictions that have been abolished for private actors, including 
                                                          
202 Ibid 32. 
203 See the five objectives expressed in the Preamble to the Model Law. 
204 Justice R I Barrett, “Cross Border Insolvency – Aspects of the UNCITRAL Model Law”, address to the 22nd Banking and Financial 
Services Law Association Annual Conference, Cairns, 6-7 August 2005 at 
http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/vwPrint1/SCO_barrett060805 
205 Hon JJ Spigelman AC, ‘Cross Border Issues for Commercial Courts: An Overview’ (Paper presented at the Second Judicial Seminar on 
Commercial Litigation”, Hong Kong, 13 January 2010) 17. See also UNCITRAL, UNCITRAL Practice Guide on Cross-Border Insolvency 
Cooperation (2010) <http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf> 20-21 for a consideration of the 
“hesitance or reluctance” frequently demonstrated by courts of different jurisdictions to communicate directly with each other. 
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state owned commercial actors.206 In his Honour’s view, however, direct communication between courts in the 
context of cross-border insolvency is “a particular manifestation of the new sense of international collegiality 
that has emerged amongst judges of different nations, who now meet in many different multilateral, regional and 
bilateral contexts.” His Honour described such communication as something that should not now be regarded as 
unusual, subject to the obligation to ensure a fair trial and to obey the principles of natural justice.207 
The Global Principles analysed in the previous section of this Report build on the ALI NAFTA Principles. They 
may fairly be said to reflect a formulation, which may assist Australia and jurisdictions across the world, in 
determining exactly how the “new concepts” of cooperation and coordination in the Model Law may 
accommodate the “old ways” to which Justice Barrett refers. The Global Principles provide a broad framework 
for cooperation. They have not been adopted in Australia. 
The Global Guidelines for Court-to-Court Communications in International Insolvency Cases (“Global 
Guidelines”) were formulated for use in connection with the Global Principles. They focus on communication, 
as an essential element of cooperation. They explain in a practical sense how the direct communication 
envisaged may occur in a manner consistent with the principles of natural justice and the obligation to ensure a 
fair trial, to which both Justices Barrett and Spigelman refer.  
The Global Guidelines build on the ALI NAFTA Guidelines.208 Given that the ALI NAFTA Guidelines were 
largely based on examples from actual cross-border cases involving cross-border insolvency protocols,209 it is 
perhaps unsurprising that the Global Guidelines follow fairly closely the original text of the ALI NAFTA 
Guidelines, though individual headings have been added in the Global Guidelines. The Global Guidelines are 
not intended to be static, but rather “a flexible tool to manage cooperation and communication in each individual 
case”, which “should be available and open for adaption, modification and tailoring to fit the circumstances of 
individual cases.”210 
Appendix C to this Report contains a comparative table of the ALI-III Global Guidelines to the ALI NAFTA 
Guidelines as well as some sample clauses from the UNCITRAL Practice Guide on Cross-border Insolvency 
Cooperation.  
As explained in the Preamble to the Global Guidelines, it is intended that a court that wishes to employ all or 
some of the Global Guidelines, with or without modifications, should formally adopt them before applying 
them. It is suggested that the court may wish to make its adoption contingent upon, or temporary until, other 
courts concerned in the matter also adopt the Global Guidelines. It is also suggested in the Preamble that the 
court may want to make the adoption or continuance of the Global Guidelines conditional upon the other court 
                                                          
206 Spigelman, above n 205, 17. See also Hon JJ Spigelman AC, ‘The Global Financial Crisis and Australian Courts’, (Speech delivered at 
the Inter-Pacific Bar Association Conference, Singapore, 4 May 2010) 22, where his Honour expressed similar views.  
207 Spigelman, above n 205, 17-18. Justice Spigelman had earlier argued for improved communications between courts as assisting to 
minimise the degree of unfamiliarity which can sometimes be held by parties who become embroiled in litigation in a foreign jurisdiction, as 
well as minimising transaction costs: Hon J J Spigelman AC, ‘Transaction Costs and International Litigation’, (2006) 80 ALJ 438, 444-5. 
208 Preamble to the Global Guidelines, [1]. 
209 Bruce Leonard, ‘The Development of Court-to-Court Communications in Cross-Border Cases’, (2008) 17(5) Norton Journal of 
Bankruptcy Law and Practice 619, 622. Bruce Leonard is Chair of the International Insolvency Institute. 
210 Preamble to the Global Guidelines, [7]. 
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adopting them in substantially similar form, so as to ensure that judges, counsel and parties are not subject to 
different standards of conduct. Further, the Global Guidelines should only be adopted after such notice has been 
given to the parties and counsel as would be given under local procedures regarding any important procedural 
decision under similar circumstances.  
There are 18 Global Guidelines, along with extensive commentary and reporters’ notes accompanying each 
guideline. 
Guideline 1  Overriding Objective 
 
1.1 These Global Guidelines embody the overriding objective to enhance coordination and harmonisation of 
insolvency proceedings that involve more than one state through communications among the 
jurisdictions involved. 
 
1.2 These Global Guidelines function in the context of the Global Principles of Cooperation in International 
Insolvency Cases and therefore do not intend to interfere with the independent exercise of jurisdiction by 
national courts as expressed in Global Principles 13 and 14. 
 
Guideline 2  Consistency with Procedural Law 
 
Except in circumstances of urgency, prior to a communication with another court, the court should be satisfied 
that such a communication is consistent with all applicable rules of procedure in its state. Where a court intends 
to apply these Global Guidelines (in whole or in part and with or without modifications), the Guidelines to be 
employed should, wherever possible, be formally adopted in each individual case before they are applied. 
Coordination of Global Guidelines between courts is desirable and officials of both courts may communicate in 
accordance with Global Guideline 9 (d) with regard to the application and implementation of the Global 
Guidelines. 
 
Guideline 3  Court-to-Court Communication 
 
A court may communicate with another court in connection with matters relating to proceedings before it for the 
purposes of coordinating and harmonising proceedings before it with those in the other jurisdiction. 
 
Global Guideline 1 sets out the overriding objective of the global guidelines. It stipulates that the global 
guidelines embody the overriding objective to enhance coordination and harmonisation of insolvency 
proceedings that involve more than one state through communications among the jurisdictions involved.  It also 
makes it clear that guidelines are to function in the context of the Global Principles and therefore do not intend 
to interfere with the independent exercise of jurisdiction by national courts as expressed in Global Principles 13 
and 14.211 This Guideline reflects as an overriding objective part of the sentiment expressed in the introduction 
to the ALI NAFTA Guidelines. 
Global Guideline 3 is in the same terms as Guideline 2 of the ALI NAFTA Guidelines. The entitlement to 
communicate directly with other courts is provided in Article 25(2) of the Model Law.  Since Article 25(1) 
requires that the court “shall cooperate to the maximum extent possible” (emphasis added) with foreign courts 
or foreign representatives, the obligation under the Model Law is more extensive in this respect than the 
                                                          
211 Global Principle 13 (International Jurisdiction) chooses the forums which will have jurisdiction to open an insolvency case for a debtor. 
As under Article 17, it extends that jurisdiction to the place of the debtor’s ‘centre of main interests’, or where the debtor has an 
‘establishment.’ Global Principle 14 (Alternative Jurisdiction) provides for alternative jurisdiction for the forum to open an insolvency case 
under local law if the local court has no international jurisdiction. This proceeding is usually restricted to local assets and operations and the 
local court is to cooperate with the court in the jurisdiction of the ‘main proceeding.’ Australia has not adopted the Global Principles. 
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Guideline. The qualifying words in the Model Law that the cooperation be “to the maximum extent possible” 
will absolve an Australian Court from any infringement of its duty if the foreign court is not subject to a 
corresponding obligation212 and in the exercise of its discretion declines to engage in a process of cooperation.  
The right is qualified by Global Guideline 2, which imposes an obligation on the court, except in circumstances 
of urgency, to be satisfied that its communication is consistent with the applicable rules of procedure. As is true 
for most common law countries, ethical rules in Australia prohibit communications by one party to the court in 
the absence of the other party.213 In other jurisdictions, the prohibition may be weaker, or may even not exist at 
all. This Guideline makes it clear that arrangements for court-to-court communications in cross-border cases 
must not promote or condone any contravention of domestic rules, procedures or ethics. 214 
Global Guideline 2 envisages that parties will in certain cases invite a court to apply or adopt one or more of the 
Global Guidelines.215 It is explicitly stated that coordination of Global Guidelines between Courts is desirable, 
and authority given to officials of both courts to communicate in accordance with Global Guideline 9(d)216 with 
regard to the application and implementation of the Global Guidelines.  
In general terms Global Guideline 2 reflects due process, which requires that there be legal certainty about the 
procedural rules that apply, and that all parties involved in a proceeding know in advance what those rules are. 
Due process also requires that the process be transparent, that parties are notified of any communications that 
may take place between courts, and that parties are able to be heard on any issues that arise, whether by personal 
appearance or through written submissions.217 However, the express statement in the Global Guidelines may be 
expected to assist in ensuring that due process is followed.218  The insertion of the words “in each individual 
case” and to application of the guidelines “in whole or in part and with or without modifications” ensures that a 
court retains its full authority in each individual case and may choose not to be bound by one or more of the 
Guidelines.  This Guideline is very similar to Guideline 1 of the ALI NAFTA Guidelines, though the 
clarification that the guidelines to be employed should be formally adopted “in each individual case” is not 
included in the ALI NAFTA Guideline. 
                                                          
212 In the United Kingdom, for example, Article 25(1) has been enacted in modified terms under which the court “may”, in lieu of “shall”, 
“cooperate to the maximum extent possible.” The mandatory form of drafting adopted in the Australian enactment of the Model Law is also 
adopted in New Zealand (Insolvency (Cross-border) Act 2006, Schedule 1) and in the United States of America (Title 11 of the United States 
Code, s 1525(a)).  
213 Rule  22.5 of the Australian Solicitors’ Conduct Rules 2011 provides:  
 22.5 A solicitor must not, outside an ex parte application or a hearing of which an opponent has had proper 
notice, communicate in the opponent’s absence with the court concerning any matter of substance in connection with 
current proceedings unless:  
  22.5.1  the court has first communicated with the solicitor in such a way as to require the solicitor to respond to the 
court; or  
  22.5.2  the opponent has consented beforehand to the solicitor communicating with the court in a specific 
mannenotified to the opponent by the solicitor. 
Related obligations are imposed by rules 22.5 and 22.7. 
214 Leonard, above note 61, 622. 
215 Reporters’ Comment to Global Guideline 2. 
216 Global Guideline 9(d) authorises court personnel other than judges to communicate fully with the authorised representative of the foreign 
court or the foreign insolvency administrator to establish appropriate arrangements for communications without the necessity for 
participation by counsel unless otherwise ordered by the court.  
217 For consideration of the historical development and contemporary expression of the due process principle in Australia, see: Will 
Bateman, ’Procedural Due Process under the Australian Constitution’ (2009) 31 Sydney Law Rev 411, 413-419. 
218 UNCITRAL Judicial Perspective 8. 
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Guideline 4  Court to Insolvency Administrator Communication 
 
A court may communicate with an insolvency administrator in another jurisdiction or an authorised 
representative of the court in that jurisdiction in connection with the coordination and harmonisation of the 
proceedings before it with the proceedings in the other jurisdiction. 
 
This Guideline is in the same terms as Guideline 3 of the ALI NAFTA Guidelines. The entitlement to 
communicate directly with foreign representatives is provided in Article 25(2).  As discussed in the context of 
Court to Court Communications, the obligation under the Model Law is more extensive in this respect that the 
Guideline, because Article 25(1) also requires that the court “shall cooperate to the maximum extent possible” 
(emphasis added) with foreign courts or foreign representatives.  
It has been seen that it may well be the case that the judge before whom a cross-border insolvency proceeding is 
being heard may not have experience in proceedings of this type.  Even if familiar with the nature of cross-
border insolvency proceedings, the judge is unlikely to have specific knowledge of the issues raised on the 
initial application to the court. As these cases will frequently involve large sums of money and complex issues 
requiring urgent resolution,219 the judge may require assistance from the foreign representative, generally or 
through his or her legal counsel, and this could include briefs and evidence.220 
Guideline 5  Insolvency Administrator to Foreign Court Communication 
 
A court may permit a duly authorised insolvency administrator to communicate with a foreign court directly, 
subject to the approval of the foreign court, or through an insolvency administrator in the other jurisdiction or 
through an authorised representative of the foreign court on such terms as the court considers appropriate. 
 
The Guideline is essentially the same as Guideline 4 of the ALI NAFTA Guidelines. 
The entitlement of a trustee or registered liquidator, in the exercise of their functions and subject to the 
supervision of the court, to communicate directly with foreign courts or foreign representatives is provided in 
Article 26(2).  Since Article 26(2) requires that the trustee or registered liquidator “shall, in the exercise of its 
functions and subject to the supervision of the court, cooperate to the maximum extent possible” (emphasis 
added) with foreign courts or foreign representatives, this obligation under the Model Law is also more 
extensive than the Guideline. The qualifying words in the Model Law that the cooperation be “to the maximum 
extent possible” will absolve a trustee or registered liquidator from any infringement of its duty if the foreign 
courts or foreign representatives are not subject to a corresponding obligation and decline to engage in a process 
of cooperation. 
  
                                                          
219 Article 17 emphasises the need for speedy resolution of applications for recognition of a foreign proceeding. 
220 UNCITRAL Judicial Perspective 5. 
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Guideline 6  Receiving and Handling Communication 
 
A court may receive communications from a foreign court or from an authorised representative of the foreign 
court or from a foreign insolvency administrator and should respond directly if the communication is from a 
foreign court (subject to Global Guideline 8 in the case of two-way communications) and may respond directly 
or through an authorised representative of the court or through a duly authorised insolvency administrator if the 
communication is from a foreign insolvency administrator, subject to local rules concerning ex parte 
communications. 
 
This Guideline, which is in the same terms as Guideline 3 of the ALI NAFTA Guidelines, provides some clarity 
about the procedure to be adopted in the context of the receiving and handling of communication, which is not 
made express in the Model Law. 
Guideline 7  Methods of Communication 
 
To the fullest extent possible under any applicable law, communications from a court to another court may take 
place by or through the court: 
 
(a) Sending or transmitting copies of formal orders, judgments, opinions, reasons for decision, 
endorsements, transcripts or proceedings, or other documents directly to the other court and providing 
advance notice to counsel for affected parties in such manner as the court considers appropriate; 
(b) Directing counsel or a foreign or domestic insolvency administrator to transmit or deliver copies of 
documents, pleadings, affidavits, factums, briefs, or other documents that are filed or to be filed with the 
court to the other court in such fashion as may be appropriate and providing advance notice to counsel 
for affected parties in such manner as the court considers appropriate; 
(c) Participating in two-way communications with the other court by telephone or video conference call or 
other electronic means, in which case Global Guideline 8 should apply. 
 
Guideline 8  E-Communication to Court 
 
In the event of communications between the courts in accordance with Global Guidelines 2 and 5 by means of 
telephone or video conference call or other electronic means, unless otherwise directed by either of the two 
courts: 
 
(a) Counsel for all affected parties should be entitled to participate in person during the communication and 
advance notice of the communication should be given to all parties in accordance with the rules of 
procedure applicable in each court; 
(b) The communication between the courts should be recorded and may be transcribed. A written transcript 
may be prepared from a recording of the communication that, with the approval of both courts, should be 
treated as an official transcript of the communication; 
(c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant 
to any direction of either court, and of any official transcript of the communication prepared from a 
recording should be filed as part of the record in the proceedings and made available to counsel for all 
parties in both courts subject to such directions as to confidentiality as the courts may consider 
appropriate. 
(d) The time and place for communications between the courts should be to the satisfaction of both courts. 
Personnel other than judges in each court may communicate fully with each other to establish appropriate 
arrangements for the communication without the necessity for participation by counsel unless otherwise 
ordered by either of the courts. 
 
Global Guideline 9  E-Communication to Insolvency Administrator 
 
In the event of communications between the court and an authorised representative of the foreign court or a 
foreign insolvency administrator in accordance with Global Guidelines 4 and 6 by means of telephone or video 
conference call or other electronic means, unless otherwise directed by the court: 
 
(a) Counsel for all affected parties should be entitled to participate in person during the communication and 
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advance notice of the communication should be given to all parties in accordance with the rules of 
procedure applicable in each court; 
(b) The communication should be recorded and may be transcribed. A written transcript may be prepared 
from a recording of the communication that, with the approval of the court, can be treated as an official 
transcript of the communication; 
(c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant 
to any direction of the court, and of any official transcript prepared from a recording should be filed as 
part of the record in the proceedings and made available to the other court and to counsel for all parties in 
both courts subject to such directions as to confidentiality as the court may consider appropriate; 
(d) The time and place for the communication should be to the satisfaction of the court. Personnel of the 
court other than judges may communicate fully with the authorised representative of the foreign court or 
the foreign insolvency administrator to establish appropriate arrangements for the communication 
without the necessity for participation by counsel unless otherwise ordered by the court. 
 
 “Communication of information by any means considered appropriate by the court” is one of the examples, 
provided by Article 27, of the means by which the cooperation referred to in Articles 25 and 26 may be 
implemented. However, the Global Guidelines provide procedural elaboration by specifically sanctioning “to 
the fullest extent possible under any applicable law” the wide-ranging methods of communication set out in 
Global Guideline 7.  
Subject to the procedural safeguards in Global Guideline 8, the Guideline also sanctions the participation in two-
way communications with the other court by telephone or video conference call or other electronic means. 
Global Guideline 7 corresponds generally with Guideline 6 of the ALI NAFTA Guidelines, although the ALI 
NAFTA Guideline does not include the qualification that the communication be “to the fullest extent possible 
under any applicable law.” The addition of that qualification in the Global Guidelines provides the flexibility 
that may be required in the event information to be communicated is possibly of a non-public nature, either by 
law or by contract, or contains data that is protected from disclosure by rules of privacy, cross-border data 
exchange, or protection of computerized personal data or business secrecy.221 
Global Guidelines 8 and 9 contain procedural safeguards, which are not made express in the Model Law. Global 
Guideline 8 corresponds generally with Guideline 7 of the ALI NAFTA Guidelines.  The safeguards under this 
guideline apply in the event of communications between courts by means of telephone or video conference call 
or other electronic means.222 The entitlement given to counsel for all affected parties to participate “in person” 
during the communication includes participating literally “in person” or otherwise by conference call or video 
conference.223   
The provision made for “personnel”  other than judges in each court to communicate in order to establish 
appropriate arrangements for the communication does not include the insolvency administrator, even if that 
person might be seen, according to the applicable law, as a representative of the court. It is intended to refer to 
                                                          
221 Reporters’ Comment to Global Guideline 7. 
222 The Global Guidelines, as incorporated into the Report to the ALI dated March 2012, appear to include an error in that Global Guideline 
8 applies its requirements to ‘communications between the courts in accordance with Global Guidelines 2 and 5 by means of telephone or 
video conference call or other electronic means…’.  ALI NAFTA Guideline 7, on which Global Guideline 8 is based, refers to 
‘communications between the Courts in accordance with Guidelines 2 and 5 by means of telephone or video conference call or other 
electronic means…’ It seems clear Global Guideline 8 is intended to refer to the comparable Global Guidelines, i.e. Global Guidelines 3 and 
6.  
223 Reporters’ Comment to Global Guideline 8. 
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assistants to the judges or to court, who may be involved in arranging agendas and setting up and breaking off 
any means of communication.224  
The corresponding safeguards to those under Global Guideline 8, expressed in Global Guideline 9, apply to 
telephone or other electronic communications between the court and an authorised representative of the foreign 
court225 or a foreign insolvency administrator in accordance with Global Guidelines 4 and 6. The Guideline is 
essentially the same as Guideline 8 of the ALI NAFTA Guidelines. 
Guideline 10 Joint Hearing 
 
A court may conduct a joint hearing with another court. In connection with any such joint hearing, the following 
should apply, unless otherwise ordered or unless otherwise provided in any previously approved protocol 
applicable to such joint hearing: 
 
(a) Each court should be able to simultaneously hear the proceedings in the other court. 
(b) Evidentiary or written materials filed or to be filed in one court should, in accordance with the directions 
of that court, be transmitted to the other court or made available electronically in a publically accessible 
system in advance of the hearing. Transmittal of such material to the other court or its public availability 
in an electronic system should not subject the party filing the material in one court to the jurisdiction of 
the other court. 
(c) Submissions or applications by the representative of any party should be made only to the court in which 
the representative making the submissions is appearing unless the representative is specifically given 
permission by the other court to make submissions to it. 
(d) Subject to Global Guideline 8(b), the court should be entitled to communicate with the other court in 
advance of a joint hearing, with or without counsel being present, to establish Guidelines for the orderly 
making of submissions and rendering of decisions by the courts, and to coordinate and resolve any 
procedural, administrative, or preliminary matters relating to the joint hearing. 
(e) Subject to Global Guideline 8(b), the court, subsequent to the joint hearing, should be entitled to 
communicate with the other court, with or without counsel present, for the purpose of determining 
whether coordinated orders could be made by both courts and to coordinate and resolve any procedural 
or nonsubstantive matters relating to the joint hearing. 
 
This Guideline corresponds with Guideline 9 of the ALI NAFTA Guidelines. The conduct of a joint hearing is 
not one of the examples provided in Article 27 of the means by which the cooperation referred to in Articles 25 
and 26 may be implemented.226  Global Guideline 10 imposes a number of procedural requirements when a 
court is conducting a joint hearing with another court, though the court may make a contrary order, and a 
previously approved protocol applicable to the joint hearing may otherwise provide.  
Guideline 11  Authentication of Regulations 
 
The court should, except upon proper objection on valid grounds and then only to the extent of such objection, 
recognise and accept as authentic the provisions of statutes, statutory or administrative regulations, and rules of 
court of general application applicable to the proceedings in the other jurisdiction without the need for further 
proof or exemplification thereof. 
 
 
                                                          
224 Reporters’ Comment to Global Guideline 8. 
225 ’Authorised representative’ in the meaning of the Global Guidelines includes an intermediary within the meaning of Global Principle 
23.4. See Reporters’ Comment to Global Guideline 9. 
226 Section 18 Cross Border Insolvency Act 2008 (2008) states “To avoid doubt, no additional forms or 
examples of cooperation are added” by ML Article 27(f), as adopted and having force of law in Australia – 
however the Article 27 list is inclusive and so does not preclude other forms of cooperation. 
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Guideline 12  Orders 
 
The court should, except upon proper objection on valid grounds and then only to the extent of such objection, 
accept that orders made in the proceedings in the other jurisdiction were duly and properly made or entered on 
or about their respective dates and accept that such orders require no further proof or exemplification for 
purposes of the proceedings before it, subject to all such proper reservations as in the opinion of the court are 
appropriate regarding proceedings by way of appeal or review that are actually pending in respect of any such 
orders. 
 
Article 16(2) of the Model Law (Presumptions concerning recognition) allows the Court to presume that 
documents submitted in support of an application for recognition are authentic, whether or not they have been 
legalized.  
Global Guidelines 11 and 12 correspond with Guidelines 10 and 11 of the ALI NAFTA Guidelines. They extend 
beyond documents supporting an application for recognition and provide presumptions concerning the 
authentication of regulations and orders.  Global Guideline 11 requires the court to recognise and accept that 
provisions of statutes, regulations and rules of court of general application applicable to the proceedings in the 
other jurisdiction are authentic without the need for further proof or exemplification, except on proper objection 
on valid grounds and then only to the extent of the objection.227 
Global Guideline 12 provides similar assistance with establishing that orders made in the proceedings in the 
other jurisdiction were duly and properly made or entered on or about their respective dates.228 This is subject 
to proper reservations the court may view as appropriate regarding  proceedings by way of appeal or review that 
are actually pending in respect of any such orders.  
Guideline 13  Service List 
 
The court may coordinate proceedings before it with proceedings in another jurisdiction by establishing a 
service list that may include parties that are entitled to receive notice of proceedings before the court in the other 
jurisdiction (“non-resident parties”). All notices, applications, motions, and other materials served for the 
purposes of the proceedings before the court may be ordered to also be provided to or served on the non-resident 
parties by making such materials available electronically in a publicly accessible system or by facsimile 
transmission, certified or registered mail or delivery by courier, or in such other manner as may be directed by 
the court in accordance with the procedures applicable in the court.  
 
Global Guideline 13 provides an additional procedure, which is not expressed in the Model Law, by which the 
court may coordinate proceedings before it with proceedings in another jurisdiction.   This guideline is 
equivalent to Guideline 12 of the ALI NAFTA Guidelines. 
  
                                                          
227 For detailed examination of the usual requirements in each Australian jurisdiction in relation to the proving of foreign written laws, see 
JD Heydon, Cross on Evidence (LexisNexis, Butterworths, 9th ed, 2013) [41005] and [41020]; James McCormish, ‘Pleading and Proving 
Foreign Law in Australia’, (2007) 31 Melbourne University Law Rev 400; PLG Brereton, ‘Proof of Foreign Law: Problems and Initiatives’ 
(2011) 85 Australian Law Journal 554.  
228 See for example, s 157 Evidence Act 1995 (Cth) on public documents relating to court processes. For a comprehensive discussion, see 
Heydon, above n 79, [41095] ff.  
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Guideline 14 Limited Appearance in Court 
 
The court may issue an order or issue directions permitting the foreign insolvency administrator or a 
representative or creditors in the other jurisdiction or an authorised representative of the court in the other 
jurisdiction to appear and be heard by the court without thereby becoming subject to the jurisdiction of the court. 
 
Article 10 (Limited Jurisdiction) provides that the sole fact that a foreign representative makes an application to 
the local court pursuant to the Model Law does not subject the foreign representative, or the foreign assets and 
affairs of the debtor, to the local jurisdiction for any purpose other than the application.  
Global Guideline 14 (Limited Appearance in Court) corresponds with Guideline 13 of the ALI NATFA 
Guidelines.  It provides an important safeguard against potential miscarriages of justice through de facto denial 
of due process and opportunity to be heard. Without an assurance that the act of intervening in the proceedings 
for the purpose of informing the court of relevant matters, or to make representations on the merits, an 
insolvency administrator may be compelled not to engage in the proceedings in order to ensure that neither the 
insolvency administrator or the estate for which the administrator is responsible, becomes amenable to the 
potentially unlimited jurisdiction of the foreign court.229  
Guideline 15  Applications and Motions 
 
The court may direct that any stay of proceeding affecting the parties before it shall, subject to further order of 
the court, not apply to applications or motions brought by such parties before the court in the foreign jurisdiction 
or that relief be granted to permit such parties to bring such applications or motions before the court in the 
foreign jurisdiction on such terms and conditions as it considers appropriate. Court-to-court communications in 
accordance with Global Guidelines 7 and 8 hereof may take place if an application or motion brought before the 
court affects or might affect issues or proceedings in the court in the other jurisdiction. 
 
Guideline 16  Coordination of Proceedings 
 
A court may communicate with a court in another jurisdiction or with an authorised representative of such court 
in the manner prescribed by these Global Guidelines for purposes of coordinating and harmonising proceedings 
before it with proceedings in the other jurisdiction regardless of the form of the proceedings before it or before 
the other court wherever there is commonality among the issues and/or parties in the proceedings. The court 
should, absent compelling reasons to the contrary, so communicate with the court in the other jurisdiction where 
the interests of justice so require. 
 
Guideline 17  Directions 
 
Directions issued by the court under these Global Guidelines are subject to such amendments, modifications, 
and extensions as may be considered appropriate by the court for the purposes described above to reflect the 
changes and developments from time to time in the proceedings before it and before the other court. Any 
directions may be supplemented, modified, and restated from time to time, and such modifications, 
amendments, and restatements should become effective upon being accepted by both courts. If either court 
intends to supplement, change, or abrogate directions issued under these Global Guidelines in the absence of 
joint approval by both courts, the court should give the other courts involved reasonable notice of its intention to 
do so. 
 
In broad terms, the Global Guidelines 15-17, which are to the same effect as Guidelines 14-16 of the ALI 
NAFTA Guidelines: provide power for the court to limit the extent of any stay or other orders made so as not to 
                                                          
229 Reporters’ Comment to Global Guideline 14.  
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apply to applications brought before the court in the foreign jurisdiction; encourage court-to-court 
communications where the interests of justice so require for purposes of harmonising proceedings before the 
court with proceedings in another jurisdiction wherever there is commonality among the issues and/or parties in 
the proceedings; and provide mechanisms for the amendment, modification and extension to directions issued 
by the court under the Global Guidelines as appropriate to reflect changes and developments in the proceedings 
before both courts. 
Guideline 18  Powers of the Court 
 
Arrangements contemplated under these Global Guidelines do not constitute compromise or waiver by the court 
of any powers, responsibilities, or authority and do not constitute a substantive determination of any matter in 
controversy before the court or before the other court nor a waiver by any of the parties of any of their 
substantive rights and claims or a diminution of the effect of any of the orders made by the court or the other 
court. 
 
Global Guideline 18 (Powers of the Court) confirms that the arrangements contemplated under the Global 
Guidelines do not constitute a compromise or waiver by the court of any powers, responsibilities or authority, or 
any waiver by any of the parties of any of their substantive rights and claims, and do not constitute a substantive 
determination of any matter in controversy before either court. Guideline 17 of the ALI NAFTA Guidelines is to 
the same effect. 
Case Examples  
Although the Global Guidelines are comparatively new, it has been seen that they are very closely based on the 
ALI NAFTA Guidelines. There are now many cases internationally, particularly where two or more of the 
NAFTA countries are involved, frequently the United States and Canada, in which those Guidelines have been 
adopted by reference in cross-border insolvency agreements.230  
In 2001 in Re Matlack Inc,231 for example, an insolvency protocol was developed to coordinate insolvency 
proceedings relating to a bulk group in the business of transporting chemical products throughout the United 
States, Mexico and Canada pending in Canada and in the United States. The courts in both Canada and the 
United States agreed to recognise the respective foreign court’s stay of proceedings to prevent adverse actions 
against the debtors’ assets.  
The protocol covered an extensive range of matters now commonly dealt with in cross-border insolvency 
agreements, including background purpose and goals, and comity and independence of the courts. 232  The 
debtors, their creditors and other interested parties could appear before either court, and would by virtue of such 
appearance be subject to that court’s jurisdiction. The agreement also dealt with the retention and compensation 
of professionals, notice requirements and the preservation of creditors’ rights. 
                                                          
230 See for example the UNCITRAL Practice Guide 2009. Also refer to resources provided by the International Insolvency Institute, 
Welcome to the Institute Website (2013) <www.iiiglobal.org>.  
231 Superior Court of Justice of Ontario, Case No. 01-CL-4109, and the United States Bankruptcy Court for the District of Delaware, Case 
No. 01-01114 (2001).  
232 See UNCITRAL, UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2010) 
<http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf> 115 fn 1 for an outline of matters ordinarily included 
in agreements there referred to as “standard” insolvency agreements. 
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Specific provisions of the protocol governed cooperation and communication, and they incorporated the ALI 
NAFTA Guidelines. In the case of any conflict between the terms of the protocol and the terms of the ALI 
NAFTA Guidelines, the terms of the Protocol were to govern. Farley J approved the proposed Protocol from the 
Canadian side, to be effective once approved by the United States Bankruptcy Court for the District of 
Delaware. In doing so, his Honour noted the Guidelines had been recently developed as a practical aid as part of 
the Transnational Insolvency Project of the American Law Institute. As this appeared to be the first opportunity 
to incorporate the Guidelines, a copy of the Guidelines and the Protocol were annexed to the reasons “for the 
benefit of other counsel involved in anything similar.”233  
There have also been several examples of the conduct of cross-border joint hearings.234 In Re PSI Net Inc,235 for 
example, a joint hearing was held by video link, involving judges in the United States and Canada, and 
representatives for all parties. The judge in each jurisdiction heard argument on the substantive issues with 
which his court was concerned. The representatives and the judge in the each jurisdiction were able to see and 
hear the substantive argument in the other jurisdiction but did not actively participate in that part of the hearing. 
Once the substantive arguments in each court had been completed, the hearing was adjourned and, with the 
consent of the parties, both judges spoke to each other by telephone, in private. The hearing was subsequently 
resumed, and each judge made orders in their respective proceedings. Although one judge confirmed that an 
outcome had been agreed by both, it was clear that each judge had independently reached a decision in respect 
of only the proceeding with which he was dealing.236  
Reports from participants in such joint hearings have indicated each court has obtained greater information 
about what was occurring in the other jurisdiction and made positive attempts to coordinate proceedings, with 
the result that returns to creditors were maximised.237 
Although Australian experience and jurisprudence in this area is undeveloped, there has been a case example 
involving the adoption of protocols and direct court-to- court communication. Representatives in Australia were 
party to a cross-border insolvency agreement which incorporated in part the ALI NAFTA Guidelines.238 That 
case involved more than 75 insolvency proceedings commenced over time with respect to Lehman Brothers 
Holdings Inc. and its affiliated debtors in 16 jurisdictions. Different types of insolvency proceedings and 
different administering bodies (judicial, administrative, governmental, regulatory) were involved. The initial 
signatories of the cross border insolvency agreement included the United States debtors and the representatives 
                                                          
233 Superior Court of Justice of Ontario, Case No. 01-CL-4109, [13]. 
234 As now provided for under Article 10 of the Global Guidelines. 
235 Ontario Superior Court of Justice, Toronto, No. 01-CL-4155 (10 July 2001)  
and the United States Bankruptcy Court for the Southern District of New York, No. 01-13213,  
(Bankr SDNY 10.7.2001) (cross-border insolvency protocol and order approving protocol). 
See also: Everfresh, Ontario Court of Justice, Toronto, Case No 32-077978 (20 December 1995); Systech Retail Systems Corp, Ontario 
Court of Justice, Toronto, Court File No 03-CL-4836 (20 January 2003), and the United States Bankruptcy Court for the Eastern District of 
North Carolina, Raleigh Division, Case No 03-00142-5-ATS (30 January 2003); Quebecor, Montreal Superior Court, Commercial Division, 
No 500-11-032338-085, and the United States Bankruptcy Court for the Southern District of New York, No 08-10152 (JMP)(2008). 
236 The information provided about this case is as reported in UNCITRAL Judicial Perspective 48-49. This records this information as being 
based on the transcript of the hearing by video link between the two courts, 26 September 2001, on file with the UNCITRAL secretariat. 
237 UNCITRAL Judicial Perspective 49. 
238 United States Bankruptcy Court for the Southern District of New York, Case No 08-13555 (17 June 2009). 
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of proceedings in Germany, Hong Kong SAR, Singapore and Australia. The agreement was intended to cover 
all proceedings spread over 16 jurisdictions.  
To further the aims of the agreement and recognizing that not all representatives would be able or willing to sign 
the agreement, the agreement expressly permitted adherence to its terms without formal signature. The 
provisions of the agreement covered communication among insolvency representatives, among courts and 
among creditor committees, and they incorporated the ALI NAFTA Guidelines by reference where applicable. 
There has also been an example of some direct communication emanating from an Australian Court to a foreign 
court, though not to the extent that was sought.  In Parbery; in the matter of Lehman Brothers Australia 
Limited 239 the liquidators of Lehman Brothers Australia Limited (in liquidation) applied ex parte to Jacobson J, 
as the docket judge for matters arising in that liquidation. His Honour was asked to exercise his powers under 
the Cross-Border Insolvency Act 2008 (Cth) to communicate directly with the docket judge who was responsible 
for administering the insolvencies of the Lehman Group of Companies in the United States, and who was also 
the docket judge for a proceeding in the United States, the outcome of which had a bearing on the ability of the 
liquidators in Australia to collect and realise the assets of Lehman Brothers Australia Limited for the benefit of 
creditors. The applicants submitted that the direct communication sought may assist in resolving conflicting 
orders of Courts in England and the United States on a question relating to priority over certain securities. 
Without deciding whether Article 25 was wide enough to permit him to seek the assistance of the United States 
Court in the manner sought, Jacobson J did not consider that it was appropriate to do so at that time.  The 
reasons his Honour provided for this view included: that it might pre-empt the United States court decision on a 
proceeding before it and in that way impinge on the principle of comity which is based on common courtesy and 
mutual respect and be seen by the United States judge as an unwarranted interference; the application had been 
made ex parte and all concerned parties had not been heard; cooperation between the Australian court and any 
foreign court would generally occur within a framework or protocol that had previously been approved by the 
court, and was known to the parties in the particular proceeding,240 and no protocol had been established in this 
case; and that it was clear from the history of the proceedings in England and in the United States that the 
United States judge was acutely aware of the conflict between the authorities in those jurisdictions.  
Nevertheless, Jacobson J agreed that it might be appropriate to write to the United States judge to inform him of 
the application and to ask whether a protocol for future communication might be established. A draft of the 
letter to be sent to the United States court was appended to the judgment, and the liquidators were provided with 
the opportunity to comment on the draft within a stipulated time.  
  
                                                          
239[2011] FCA 1449. 
240 Jacobson J referred in this context to the Federal Court of Australia, Practice Note Corp 2 – Cross-Border Insolvency: Cooperation with 




The range of benefits that have been identified as flowing from establishing communication in cross-border 
cases include: 
• Assisting parties to better understand the implications or application of foreign law, especially differences 
or overlaps which may otherwise result in litigation; 
• Helping to resolve issues through a negotiated solution acceptable to all; 
• Eliciting more reliable responses from parties, and in this way avoiding inherent bias and adversarial 
distortion that may be apparent if parties represent their own particular concerns in their own jurisdictions; 
• Facilitating better understanding that will assist in encouraging international business and preserving value 
that would otherwise be lost through fragmented judicial action;241 and  
• Assisting to combat international fraud by insolvent debtors, in particular by concealing assets or 
transferring them to foreign jurisdictions.242 
Other potential benefits may not be easily identified at the outset, but may become apparent 
once the parties have communicated.  It may be, for example, that cross-border 
communication reveals some fact or procedure that will substantially inform the best 
resolution of the case, and in the longer term this may serve as an impetus for law reform.243 
The aim of the Global Guidelines is to permit rapid cooperation in a developing insolvency 
case while ensuring due process is observed.244 If adopted at the earliest possible stage of a 
cross-border proceeding, whether or not as part of a specific cross-border insolvency 
agreement or protocol, they will then be in place whenever there is a need for communication 
with a foreign court or representative. In that way they will assist to promote transparent and 
effective communication between courts. 
In conclusion, three observations are made about the Global Guidelines for the Australian 
context.   
New and strengthened Practice Directions 
The Federal Court and many state and territory supreme courts have adopted Practice Directions that 
acknowledge that cooperation in an international insolvency case under Article 25 will generally occur within a 
framework or protocol that has been previously approved by the court and is known to the parties in the 
particular proceedings. Those Practice Directions require parties, if drafting a framework or protocol on 
communication between the Court and a foreign court or foreign representative, to have regard to the ALI-
NAFTA Guidelines.  
                                                          
241 UNCITRAL, UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2010) 
<http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf> 19. 
242 Guide to Enactment [14]. 
243 UNCITRAL, UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation (2010) 
<http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf>19. 
244 Preamble to the Global Guidelines [3]. 
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It is suggested that those Australian courts that currently refer to the ALI NAFTA Guidelines amend their 
relevant Practice Directions to refer to the Global Guidelines instead.  
There is also scope for similar practice directions to be adopted in Queensland, South Australia and the 
Australian Capital Territory, where there is currently no reference to any of the guidelines for court-to-court 
communication by legislation or Practice Direction. 
Harmonisation of procedures for commercial litigation crossing borders 
The Global Principles take a comprehensive approach to the management by courts of international insolvency 
cases.  The Global Guidelines support the central role that courts play in furthering the efficient and timely 
administration of such cases. 
It is proposed that the Global Guidelines be applied or adapted for court to court communication in matters other 
than cross-border insolvency.  Justice Spigelman (as he then was) presenting at the Second Judicial Seminar on 
Commercial Litigation in Hong Kong in 2010 suggested for example, in the context of freezing and search 
orders and a discussion of the ALI/UNIDROIT Model Principles: 
Whenever genuine and enforceable reciprocity is proffered, it is in the self interest of every 
jurisdiction to offer such assistance upon request. The most efficacious mode of determining such 
matters, which will minimise delay and the possibility of leaks, will be to establish a mechanism for 
direct communication between courts. In an international context this may require treaty and/or 
legislative support. However, any jurisdiction can expressly adopt legislation or rules of court which 
proffer such assistance to any other jurisdiction which will reciprocate.245 
Australia might well give consideration to adopting the Model Principles of Transnational Civil Procedure 
(Model Principles), promulgated jointly by the ALI and the International Institute for the Unification of Private 
Law (UNIDROIT) for application to transnational commercial transactions.  
Increasing awareness of Global Guidelines 
Meanwhile, a range of steps might be taken in the short term to assist courts and practitioners to increase their 
familiarity with the Global Guidelines, and in general with the various means by which cooperation and 
communication might be enhanced.   
Valuable resources to promote better understanding of cases that have adopted and applied the ALI NAFTA 
Guidelines are the database of such cases collected on the III’s website and the case examples in the UNCITRAL 
Practice Guide on Cross-Border Insolvency Cooperation (2010).  
Courts and practitioners may also refer to the UNCITRAL Model Law on Cross-border Insolvency: The Judicial 
Perspective (2011). This “discusses the Model Law from a judge’s perspective, identifying issues that may arise 
on an application for recognition or cooperation under the Model Law and discussing the approaches that courts 
have taken in countries that have enacted legislation based on the Model Law.” 
                                                          
245 Hon JJ Spigelman AC, “Cross Border Issues for Commercial Courts: An Overview”, paper presented at the Second Judicial Seminar on 
Commercial Litigation”, Hong Kong, 13.1.2010, 15-16. 
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ALI/III Transnational Insolvency: Global Rules on Conflict-of-Laws 





This section of the Report to the AAL addresses the “Annex” to the 2012 Report to The American Law Institute 
(“the ALI”) and the International Insolvency Institute (“The III”) entitled ALI/III Transnational Insolvency: 
Global Principles for Co-operation in International Insolvency Cases (“the ALI/III Report”).246   
The heart of the ALI/III Report comprises statements of:  
• Global Principles for Co-operation in International Insolvency Cases (“the Global Principles”) and 
• Global Guidelines for Court-to-Court Communications in International Insolvency Cases (“the Global 
Guidelines”).  
The Global Principles and Global Guidelines are largely procedural in focus and aspiration.   
Annexed to the ALI/III Report are 23 Global Rules on Conflict-of-Laws Matters in International Insolvency 
Cases (“the Global Rules”).  The Global Rules are stated to “serve as legislative recommendations in general 
and sometimes in more detailed terms.”247  The Report states that “the main goal [of the Global Rules] is to 
demonstrate that globally there is a wide measure of support for the enactments of rules of this nature, based on 
the given principle to avoid miscommunication, to prevent uncertainty, to provide accurate translation, and to 
ensure smooth cross-border co-operation.”248  The Report also points to the obvious benefit of “uniformity in 
the area of conflict of laws”, namely that “parties’ legitimate expectations can be more consistently fulfilled, 
thereby reducing the levels of uncertainty and instability that have a key influence on the assessment of risk by 
those engaging in international transactions”.249 
Against that background, it is worthwhile undertaking a review and analysis of the 23 proposed Global Rules 
and compare and contrast them with the current Australian private international law (conflict-of-laws) position 
in respect of each of the matters addressed therein.  Several of the proposed rules are very similar to (one might 
even say modelled upon) articles which are presently found in both the UNCITRAL Model Law on Cross-
                                                          
∗ Lecturer, QUT School of Law, Brisbane, Queensland, Australia. 
246 Ian F. Fletcher and Bob Wessels, ‘Transnational Insolvency: Global Principles for Cooperation in International Insolvency Cases’ 
(Report, The American Law Institute and the International Insolvency Institute, 30 March 2012) (‘ALI/III Report’). The ALI/III Report is 
presented by two Reporters, namely Professor Ian F Fletcher (University College London, England) and Professor Bob Wessels (University 
of Leiden, the Netherlands). The ALI/III Report was presented to the Annual Meeting of the American Law Institute - Washington, DC, 
May 23, 2012 and to the Annual Meeting of the International Insolvency Institute - Paris, June 22, 2012. 
247 ALI/III Report, Section I, Introduction and Overview, line 27. 
248 Ibid, line 33. 
249 Ibid, line 36. 
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Border Insolvency (enacted in Australia in 2008)250 and the EC Regulation on Insolvency Proceedings 2000 
(“EC Regulation”).251  While the UNCITRAL Model Law does not contain choice of law rules (being largely 
procedural in nature) the EC Regulation is one example of a legislative attempt to address the inherent 
uncertainty which conflict-of-laws questions pose for global transaction participants.  
While the procedural aspects of the Global Principles and Global Guidelines are worthy of consideration alone, 
an analysis of the Global Rules facilitates a holistic consideration of the ALI/III Report’s possible utility (or 
benefit) to Australia.  
The Global Rules 
 
Part A – General Provisions 
Rule 1 Scope  
 
These Global Rules shall apply to insolvency proceedings that are opened in a state which has jurisdiction for 
that purpose according to the provisions of Global Principle 13 of the Global Principles for Cooperation in 
International Insolvency Cases.  
 
The ALI/III Report’s Comment to Global Rule 1 states that Rule 1 is “intended to introduce … a controlling 
provision to determine the scope of application of the uniform rules that follow” 252 – that is, “impose a 
stipulation that the insolvency proceedings to which … [states] are in the future to apply choice-of-law rules of 
an internationally uniform nature, shall be shown to have taken place in a state whose exercise of jurisdiction 
has taken place in accordance with internationally agreed standards for so acting.”253   
Global Principle 13 of the Global Principles states that courts (or other authorities) of a state should have 
jurisdiction to open an insolvency proceeding relating to a debtor when either (i) the debtor’s centre of main 
interests (“COMI”) is situated within that state or (ii) the debtor has an establishment within that state. In the 
latter case, Global Principle 13 states that the effect of the proceeding should generally be restricted to debtor’s 
assets located in the state’s territory (as to which see Rule 13 below which provides that the effects of the 
application of the law of a state of the opening of “non-main proceedings” shall be restricted to the debtor’s 
assets situated in the territory of that state at the time of the opening of those proceedings). 
Rule 2 International Obligations of This State  
 
These Global Rules shall not affect whatsoever the effects of binding international rules related to choice of law 
arising out of any treaty or other form of agreement to which [this state] is a party with one or more other states.  
 
                                                          
250 Cross-Border Insolvency Act 2008 (Cth). 
251 Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency Proceedings [2000] OJ L 160/1. 
252 ALI/III Report, Comment to Global Rule 1, line 48. 
253 ALI/III Report, Comment to Global Rule 1, line 44. 
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Rule 2 is cast in similar terms to Article 3 of the UNCITRAL Model Law on Cross-Border Insolvency (“the 
UNCITRAL Model Law”) which has the force of law in Australia.254  Like Article 3 of the UNCITRAL Model 
Law, Rule 2 provides a “legal reminder” of the supremacy of “international and supranational treaties or 
conventions”.255 Australian commentary on the UNCITRAL Model Law has stated that 
as the Explanatory Memorandum [Cross-Border Insolvency Bill 2008] notes, Article 3 is likely to 
have limited relevance in Australia, since a treaty has effect in domestic law only to the extent to 
which it has been implemented by an enactment. In such case, “the usual principles of statutory 
interpretation would apply to determine any questions of inconsistency” between such enactment and 
the Model Law.256    
Rule 3 Ex Officio Application  
 
These Global Rules and the law thereby indicated are to be applied ex officio. 
 
Rule 3 provides that the Global Rules are to be applied by the adopting state’s courts of their own motion, rather 
than merely where parties to a proceeding seek to invoke them.  In the context of EU law, “application ex 
officio” has been defined as “the application of a rule of Community law which has not been mentioned by one 
of the parties and falls outside the scope of the dispute.”257  The ALI/III Report’s Comment to Global Rule 3 
states an intention to “provide the court, instead of an interested party, with the active role.”258  It might 
therefore be said that Rule 3 disturbs (or departs from) the accepted norms, practices and/or conventions of 
common law adversarial legal systems (such as Australia).        
Rule 4 Interpretation  
 
In the interpretation of these Global Rules, regard is to be had to their international origin and to the need to 
promote uniformity in their application and the observance of good faith.  
 
The terms of Rule 4 are almost identical (word-for-word) to Article 8 of the UNCITRAL Model Law as adopted 
by Australia. It has been commented that under Article 8 – adopted “as drafted by UNCITRAL” by Australia’s 
Cross-Border Insolvency Act 2008 (Cth) – “[c]ourts are encouraged to recognise the international origins of the 
Model Law.”259 
Australian commentary on Article 8 of the UNCITRAL Model Law has also noted the Cross-Border Insolvency 
Act 2008 (Cth) Explanatory Memorandum which states that:  
                                                          
254 Cross-Border Insolvency Act 2008 (Cth).  
255 ALI/III Report, Comment to Global Rule 2, line 16. 
256 S Atkins and R Mason, ‘Australia’ in  Look Chan Ho (ed), Cross-Border Insolvency: A Commentary on the UNCITRAL Model Law 
(Globe Business Publishing, 3rd ed, 2012) 23-24; Explanatory Memorandum, Cross-border Insolvency Bill 2008, 18.  
257 Lauwaars R, ‘The Application of Community Law by National Courts Ex Officio’, (2007) 31(5) Fordham International Law Journal, 
Article 5, 1161.  
258 ALI/III Report, Comment to Global Rule 3, line 39. 
259 Atkins and Mason, above n 256, 26.    
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Australia has a particular interest in uniform interpretation of the Model Law.  As a relatively small 
State it is likely to gain significantly from international jurisprudence on uniform provisions of the 
Model Law ... Harmonised interpretation of the Model Law will be facilitated by … judicial decisions 
… that interpret conventions and Model Laws emanating from UNCITRAL.  It is expected that 
Australian courts will make use of international precedents in interpreting the provisions of the Model 
Law.260 
Rule 5 Exclusion of Renvoi  
 
In applying these Global Rules, any reference to the law of a state means the internal (“domestic”) rules of law 
in force in that state other than its rules of private international law.  
 
Renvoi arises when a forum state’s choice of law rules apply a foreign law which may contain its own choice of 
law rules, which in turn either remit the question back again to the law of the forum or alternatively transmit the 
question to yet another, third state’s law.261  While there is some uncertainty in Australia as to the applicability 
of “single renvoi” or “double (‘total’) renvoi” in any given case,262 it appears that Australian courts today will 
not consider ignoring the renvoi question to be a legitimate solution.263  Mortensen has contended that “[t]he 
broad rationale for the use of renvoi in [Neilson v Overseas Projects Corporation of Victoria Ltd] … , therefore, 
suggests that the doctrine could be available for use in any area of law for which statute does not forbid it.”264 
Assuming any adoption by Australia of the Global Rules would be implemented by enactment, Rule 5 would 
have the very effect referred to by Mortensen – ie, to forbid the use of the doctrine of renvoi - such that when 
the Global Rules call for the application of the law of a given state, that applicable “law” shall comprise the 
relevant state’s domestic, internal “dispositive” rules excluding its choice of law (“indicative”) rules.265  Rule 5 
has its European Union antecedents in the form of both:  
• The Rome Convention on the Law Applicable to Contractual Obligations which “specifically excludes the 
operation of renvoi in cases to which the Convention applies;266 and 
• The EC Regulation on Insolvency Proceedings 2000 (“the EC Regulation”), Recital 23 of which states that 
the uniform rules on conflict of laws set out in the EC Regulation replace (within their scope of application) 
national rules of private international law.267  
                                                          
260 Explanatory Memorandum, Cross-border Insolvency Bill 2008, 21. 
261 Davies et al, Nygh’s Conflict of Laws in Australia (LexisNexis Butterworths, 8th ed, 2010), [15.2]-[15.3]; Mortensen et al, Private 
International Law in Australia (LexisNexis Butterworths, 2nd Ed, 2011), [8.13].  
262 Davies et al, above n 16, [15.18]: “It … remains an open question [in light of the decision in Neilson v Overseas Projects Corporation of 
Victoria Ltd (2005) 223 CLR 331] as to whether double renvoi should be applied in general.”  
263 Davies et al, above n 16, [15.8], discussing Neilson v Overseas Projects Corporation of Victoria Ltd (2005) 223 CLR 331 where the 
majority of the High Court held that if the Australian choice of law test results in a foreign law as the lex causae, then the whole of that 
foreign law (including its choice of law rules) should be considered.  
264 Mortensen et al, above n 16, [8.20]. That said, where parties to a contract have made and expressed their own choice of governing law it 
has been argued that ‘the parties presumably did not contemplate application of the conflict of laws rules of the chosen law, which might 
lead to application of a law different to the one that they chose’: Davies et al, above n 16, [15.11]. 
265 The notions of ‘dispositive’ rules and ‘indicative’ rules are referred to by Mortensen et al, above n 16, [8.13] when explaining the nature 
of the problem of renvoi. 
266 Davies et al, above n 16, [15.11]. 
267 ALI/III Report, Comment to Global Rule 5, line 34 refers to the Regulation (EC) No 1346/2000 of the Council of the European Union on 
Insolvency Proceedings [2000] OJ L 160/1. 
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The ALI/III Report (Comment to Global Rule 5) makes the case for the exclusion of renvoi in no uncertain 
terms: 
In the modern era, it has become widely accepted that one conspicuous benefit resulting from the 
conclusion of international agreements in the field of private international law is, or can be, the 
removal of the core problem giving rise to the insoluble dilemma that is renvoi, namely the divergent 
approaches to choice of law that have evolved under the laws of different sovereign states.268 
Part B – Localization of Assets (Rules 6 – 11) 
Ordinarily in Australia, the law of the forum exclusively settles the question of situs in respect of property.269  
Australian courts approach choice of law questions by characterising the issue in dispute requiring 
determination and then applying a “connecting factor” which “links” the category of legal relationship to the 
applicable law.270  In this regard, the place where property is situated has been identified as one of the four 
basic connecting factors which have been applied in insolvency administrations.271  Rules 6 through to 11 of the 
Global Rules would therefore displace this ordinary approach under Australian private international law and 
expressly provide where certain types of a debtor’s assets will be deemed to be located “so that it is possible to 
determine the scope of operation of (cross-border) insolvency proceedings.”272 
The question of the location of an asset may be significant or relevant in a variety of contexts: 
• Where one country’s legal system permits the opening of non-main or secondary insolvency proceedings, it 
is often the case that the effects of those proceedings are limited to that state.  That is, the laws of the 
country in which the non-main or secondary proceedings are opened will only apply to assets located in that 
state.273 Consequently, it may be necessary to determine just where a particular asset is located in order to 
conclude whether the asset is covered by the non-main/secondary proceedings or the main insolvency 
proceedings;274 
• The question of “whether local recognition and effect is given to a foreign liquidation order authorising a 
foreign liquidator to deal with the local property” will be determined by the lex situs (the law of the place 
where the asset is located);275 
                                                          
268 Ibid, line 22. 
269 Davies et al, above n 16, [32.17]. 
270 Mason R, ‘Choice of Law in Cross-border Insolvencies: Matters of Substance and Procedure’ (2001) 9(2) Insolvency Law Journal 69, 70; 
ALI/III Report Annex, ‘B. Localization of assets’, Introductory Comment, line 28. 
271 Mason R, above n 25, 77.  Mason identifies the four basic ‘connecting factors’ as the forum, domicile (which is relevant to matters of 
status and local recognition of foreign bankruptcy/winding up orders), the place in which property is situated, and the place in which a claim 
is created (as the law of that place determines the claim's validity). 
272 ALI/III Report Annex, ‘B. Localization of assets’, Introductory Comment, line 5. 
273 Ibid, line 17. For example, see Article 28 of the UNCITRAL Model Law on Cross-Border Insolvency (enacted in Australia by the Cross-
Border Insolvency Act 2008 (Cth)) which provides that after recognition of a foreign main proceeding, a local non-main proceeding may be 
commenced only if the debtor has assets in the local state and the effects of a proceeding are restricted to the assets of the debtor located in 
that state and, to the extent necessary to implement cooperation and coordination with foreign courts and foreign representatives, to other 
assets of the debtor that should be administered in the local proceeding under the local law. 
274 ALI/III Report Annex, ‘B. Localization of assets’, Introductory Comment, line 22. 
275 Mason, above n 25, 78. 
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• The lex situs determines title to property which is obviously a fundamental matter for determination upon 
the commencement of an insolvency proceeding in relation to a debtor and that debtor’s property (whatever 
that may comprise).276 
Rule 6 Immovable Property 
 
6.1 Immovables, and rights vested in or attached to them, are located at the place where the immovable, and 
the right vested in it or attached to it, is registered in a public register designated for the registration of 
rights.  
 
6.2 If an immovable, and the right vested in it or attached to it, is not recorded in a public register designated 
for the registration of rights, then the immovable, and the right vested in it or attached to it, is located 
where the immovable is situated.  
 
The Global Rules draw upon the ALI/III Report Appendix - Glossary of Terms and Descriptions (“Glossary”) 
which defines “Immovable Property” to mean “land and anything so attached to land as not to be subject to 
change of place by usual human action.”  This is consistent with the Australian High Court’s “close 
identification of immovable property with land and interests in land.”277  The reference in the definition to 
“anything so attached to land as not to be subject to change of place by usual human action” would also appear 
to dovetail with the underlying rationale for Australian law’s classification of various items of property as 
moveable.278 
In terms of the localisation of immovable property by Rule 6, it is largely consistent with the Australian private 
international law position that “land and most interests in land are situate in the place where the land lies”.279 As 
the Report itself notes, often the actual location and the place of registration will be one and the same.280 
Rule 7 Nonregistered Movables 
 
7.1. Nonregistered movables, and rights vested in or attached to them, are located at the place where the 
nonregistered movable is situated.  
 
7. 2 For the purposes of Global Rule 7.1, the following legal presumptions apply:  
a) Movables recorded in a vehicle license register, and rights vested in or attached to them, are 
presumed to be located at the place where the movable is recorded in the vehicle license register.  
b) Goods in transit, as well as rights vested in or attached to them, are presumed to be located in the 
state of destination.  
 
Rule 8 Registered Movables 
 
8.1 Registered movables, and separately registered rights vested in or attached to them, are located at the 
place where the movable or the right in question is recorded in a public register designated for the 
registration of rights.  
 
                                                          
276 Ibid. 
277 Mortensen et al, above n 16, [19.22], referring to Haque v Haque (No.2) (1965) 114 CLR 98. 
278 Ibid, [19.26] ff. Debts, beneficial interests under a trust and deceased estates and chattels are invariably classified as movable largely due 
to the fact that relevant critical elements are able to change location by human action (ie, the location of residence of the debtor, the trustee 
or personal representative administering an estate).  
279 Ibid, [19.6] citing Haque v Haque (No.2) (1965) 114 CLR 98, 107 and 136. 
280 ALI/III Report Annex, Rule 6 Reporter’s Notes.  
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8.2 For the purposes of Global Rule 8.1, unless there is proof to the contrary, registered  
movables shall be presumed to be located at the place where the movable is recorded in  
a public register designated for the registration of rights.  
 
The first issue which would arise for consideration in applying Rules 7 and 8 is just what constitute “movables” 
and this matter is again addressed by means of a defined term in the ALI/III Report’s Glossary.  “Movables” are 
described as “corporeal and incorporeal property other than immovable property … [including] all movable 
things serving as household or business objects, upholstery or furniture, including collections of art, books, or 
DVDs and objects of a scientific or historical nature.”281  In Australia, conflict of laws principles would require 
classification of property as immovable or movable according to the law of the situs (ie, the law of the place 
where the property is situate, such location being first determined under Australian law as the lex fori).282  For 
instance, under Australian private international law “chattels are taken to be situate in the place where they 
happen to be at the decisive time.”283  If Australian law was also the relevant law of the situs, then generally 
“any tangible property not attached to land will be classified as movable, as will any interest in such 
property.”284  
While “[i]ntellectual property interests are regarded as movables in Australian law”,285 intellectual property 
rights are specifically addressed in Rule 11 and would therefore appear to fall outside the reach of Rules 7 and 8. 
The same position would appear to apply to “Claims” and “Shares in Joint-Stock Companies” which are the 
subject of Rules 9 and 10 respectively (debts and shares are likewise ordinarily classified as movable under 
Australian law).286 
Therefore, while Rules 7 and 8 conflate the concepts of situs (location) and property classification (ie, as 
immovable or movable), the two rules appear to generally reflect the current position under Australian private 
international law.  Rule 7.2(b) however, may diverge from the Australian common law position in that it 
provides for a rebuttable presumption that goods in transit (as well as rights vested in or attached to them) are 
located in the state of destination.  Davies et al (Nygh’s), notes that under the Australian common law problems 
may be encountered with goods in transit at sea, and suggests that “their notional situs should be that of the bill 
of lading, not the ship on which the goods are being carried.” 287   This would presumably not always 
correspond with the state of destination at the “decisive time”.   
Rule 8 provides for a deemed (or presumptive) location for “registered” movables which appears to reflect the 
views of Australian commentators and courts - at least in respect of assets which by their very function are 
                                                          
281 ALI/III Report, Appendix - Glossary of Terms and Descriptions. 
282 Mortensen et al, above n 16, [19.3], citing Haque v Haque (No.2) (1965) 114 CLR 98, 139. 
283 Mortensen et al, above n 16, [19.8] citing Haque v Haque (No.2) (1965) 114 CLR 98, 136. Windeyer J stated in Haque v Haque (No.2) 
that “[a] chattel, on the other hand, is a movable, and at any given time it is where it then in fact is”: see Davies et al, above n 16, [32.27]. 
284 Ibid, [19.25]. 
285 Mortensen et al, above n 16, [19.29], citing Re Usines de Melle’s Patent (1954) 91 CLR 42, 48. 
286 Mortensen et al, above n 16, [19.26]-[19.28]. 
287 Davies et al, above n 16, 658 [32.29].  Davies et al note that goods in transit on the high seas ‘are represented by the bill of lading or 
other sea-carriage document (such as a sea waybill) issued by the carrier when the goods are accepted for carriage.’  
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prone to regular movement and transit such as vehicles, ships and aircraft - that it is appropriate to determine the 
law of the place of registration to be the lex situs.288   Davies et al (Nygh’s) contend that  
[t]here is much to be said for application of the law of registration and little to be said for any other 
alternative, at least in relation to ships already built and operating, for which transactions relating to 
ownership, mortgages and demise charters must be recorded on the ship’s register.289 
The general purport of Rule 8 appears in keeping with the approach of the EC Regulation which deems 
“property and rights ownership of or entitlement to which must be entered in a public register” to be situated in 
the state which has authority for keeping the register.290 
However, a reading of Rules 8.1 and 8.2 together suggests that there may be a drafting error in Rule 8.1.  On its 
face, Rule 8.1 would appear to render otiose the presumption in Rule 8.2: why does Rule 8.2 presume the 
location of registered movables to be the place of the register when Rule 8.1 deems the same in absolute terms? 
It may be that Rule 8.1 should either be removed entirely or possibly re-drafted along the same lines as Rule 7.1 
– ie, that “registered movables, and separately registered rights vested in or attached to them, are located at the 
place where the registered movable is situated.”  It is contended that this amendment would allow Rules 8.1 and 
8.2 to work together with greater clarity to yield the intended result (as stated in the ALI/III Report) that Rule 
8.1 generally operate “in line with the prevailing view that, for legal purposes, registered movables are located 
at the place where they are recorded in a public register designated for the registration of rights.”291  If Rule 8.1 
was amended as suggested, Rule 8.2 would provide (“for the purposes of Rule 8.1”) a rebuttable presumption of 
location in favour of the place of registration.  The presumption could be rebutted where there is genuine doubt 
as to whether the law of the place of registration “is the most obvious connecting factor” (for example, where a 
vessel or aircraft is transferred from the state of registration to another state).292  If the presumption were 
rebutted, Rule 8.1 (if amended as suggested) would then deem the location of the asset to be the place where it is 
situated, consistent with the traditional Australian common law rule.293  
Rule 9 Claims 
 
9.1 Claims payable to bearer or order, and rights vested in or attached to them, are located at the place where 
the bearer or order document is situated. 
 
9.2 Claims of known creditors, and rights vested in or attached to them, are located at the place where the 
debtor has his seat or his domicile. 
 
                                                          
288 Ibid [32.28].  Davies et al contend that adhering to the usual rule would result in a “chance location” which would “introduce an element 
of arbitrariness into the court's analysis" and cite obiter dicta of the Full Court of the Federal Court of Australia in Tisand Pty Ltd v Owners 
of Ship MV Cape Moreton (Ex Freya) (2005) 143 FCR 43 regarding ‘powerful reasons for giving effect to the law of the country of a ship's 
registration as the lex situs in relation to questions of title, property and assignment of ships’.  
289 Ibid. 
290 Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency Proceedings [2000] OJ L 160/1, Article 2(g).  
291 ALI/III Report, Comment to Global Rule 8, line 20. 
292 Ibid, line 27. 
293 Mortensen et al, above n 16, [19.8] citing Haque v Haque (No.2) (1965) 114 CLR 98, 136. Windeyer J stated in Haque v Haque (No.2) 
that “[a] chattel, on the other hand, is a movable, and at any given time it is where it then in fact is”: see Davies et al, above n 16, [32.27]. 
79 
 
As stated in the ALI/III Report’s comment upon Global Rule 9, the Report’s Glossary of Terms and 
Descriptions describes “claim” as “a right to payment from the estate of the debtor, whether arising from a debt, 
a contract, or other type of legal obligation, whether liquidated or unliquidated, mature or unmatured, disputed 
or undisputed, secured or unsecured, fixed or contingent, arisen on or before the commencement of the 
insolvency proceedings.”294 
The position laid down by Rule 9.1 reflects the fact that claims payable to bearer and to order are tangible.295 
Thus, like specialties (ie, debts created by deed) such claims are regarded as being located where the relevant 
document is physically located or situated.296  Rule 9.2, which relates to claims of known creditors, appears to 
provide for a position which sits in harmony with Australian private international law’s treatment of simple 
contract debts – that is, “that they are deemed to be situate in the place where the debtor resides.”297 The 
location of a debt which is not yet payable (indeed, whether such a debt can even be attributed a location) has 
been described as an unsettled point of Australian law.298 However, the broad description of “claim” for the 
purposes of the rule (ie, as per the ALI/III Report’s Glossary) would clearly extend to “contingent” and 
“unmatured” claims.  Similarly, there is uncertainty in Australia as to whether a mortgage debt is taken to be 
situate where the mortgagor is resident, where any relevant mortgage deed is located or alternatively where the 
relevant security property lies.299 Again, the proposed rule would appear to provide certainty in relation to the 
location of mortgage debts, given that the relevant description of “claim” includes a “secured” debt or right to 
payment.300 
Rule 10 Shares in Joint-Stock Companies 
 
10.1 Bearer shares, and rights vested in or attached to them, are located at the place where the bearer share 
certificate is situated.  
 
10.2 Registered shares, and rights vested in them, are located at the place where the registered share, or the 
right vested in it, is recorded in a register of shareholders kept by the company.  
 
10.3 If a registered share, or a right vested in it, is not recorded in a register of shareholders, the registered 
share or the right vested in it is located at the place where the company has the center of its main 
interests. The center of the main interests of the company is presumed to be the place of its registered 
office.  
 
10.4 Book-entry shares, and rights vested in them, are located at the place of the registered office of the 
intermediary with which the securities account is kept in which the book-entry shares are administered.  
 
Rule 10.1 addresses the (increasingly rare) matter of bearer shares which, as tangible property, “are deemed to 
be located at the place where the relevant bearer share certificate is physically situated”.301  Rule 10.1 therefore 
                                                          
294 ALI/III Report, Comment to Global Rule 9, line 23. 
295 Ibid, line 46; Mortensen, above n 16, [19.10].    
296 Mortensen et al, above n 16, [19.10]. 
297 Ibid, [19.9]. 
298 Ibid, [19.9]. 
299 Ibid, [19.13]-[19.14]. 
300 Mortensen et al, above n 16.  Mortensen et al also question a 19th century authority which deemed a judgment debt to be located where 
the relevant judgment is made.  Again, this type of debt obligation would clearly fall within the description of ‘claim’ in the ALI/III Report’s 
Glossary.    
301 ALI/III Report, Comment to Global Rule 10, line 6. 
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accords with the approach under Australian private international law to determining the location of tangible 
property embodied in a deed or document.302 
The terms of Rule 10.2 (and for that matter 10.4) appear to generally reflect the “fundamental rule” under 
Australian law for identifying the location of shares – namely, that they are deemed to be situate where the 
shares can be dealt with effectively according to the law of the place of incorporation of the relevant 
company.303  Under Australia’s companies legislation (and as is often the case in other countries), a transfer of 
shares in a company incorporated in Australia can only be effective if registered on the register of members, 
meaning that such company’s shares “are located in the place where the register of members is kept”.304   
Rule 10.3 purports to address “an absence of registration” but curiously refers to the notion of a “registered 
share” (or a right vested in it).305  It is unclear whether Rule 10.3 contemplates a share which “is not recorded 
in a register of shareholders” but which might be registered in some other manner.  In any event, deeming the 
location of such a share to be the place where the company has its centre of main interests might appear to 
diverge from the Australian position, which would consult the law of the place of incorporation to determine 
what that law provides in the way of “means of proving title to and transferring shares”.306  
Rule 11 Intellectual Property Rights 
 
Patent rights, trademark rights, and copyrights, and rights vested in them, are located at the place where the 
patent holder, trademark proprietor, or copyright holder has his seat or his domicile.  
 
Under Australian private international law, “intellectual property rights are regarded as situate in the place 
where those interests were created and where they may effectively be transferred.”307  In respect of copyrights, 
it would usually stand to reason that such rights would be able to be effectively transferred where the copyright 
holder is located and, for that reason, this accords with the rule deeming the location of copyrights to be the 
place where the copyright holder has his seat or domicile.  However, patents and trademark rights are often the 
subject of registration regimes in many countries.  In Australia for example, the owner of a registered trademark 
has, subject to some limitations, “an exclusive right to use it, or authorise others to do so” and “[t]he rights 
vested in the owner are taken to have accrued from the date of registration”.308  Davies et al (Nygh’s), citing 
numerous authorities, states that  
                                                          
302 Mortensen et al, above n 16, [19.5], [19.10]. 
303 Mortensen et al, above n 16, [19.15], citing R v Williams [1942] AC 541.  
304 Ibid, referring to s 1072F(1) of the Corporations Act 2001 (Cth). 
305 ALI/III Report, Comment to Global Rule 10, line 23. 
306 Mortensen et al, above n 16, [19.15]. 
307 Mortensen et al, above n 16, [19.19], citing JM Carruthers, The Transfer of Property in the Conflict of Laws, (Oxford University Press, 
Oxford, 2005) 29. 
308Dufty A & Lahore J, Patents, Trade Marks & Related Rights, LexisNexis Australia (online subscription service, viewed 13 June 2013) 
[64,000] and [55,720]. See also [64,015] which states that “[a] person seeking to register his/her interest as an assignee must … provide 
proof of entitlement to the registrar”.  
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[a] patent granted under the Patents Act 1990 (Cth) must be regarded as being situated in Australia 
and a foreign patent in the country where it was registered; the same principle applies to trademarks 
and copyright.309  
Therefore, Rule 11 – at least in so far as it extends to patents and trademarks – would appear to provide for a 
different approach to that of Australia’s current private international law. 
Part C -  General Rules of Law Applicable to Insolvency Proceedings  
Rule 12 Law of the State of the Opening of Proceedings  
 
12.1 Save as otherwise provided in [this Act/these Rules], the law applicable to insolvency proceedings and 
their effect shall be that of the state within the territory of which such proceedings are opened, hereafter 
referred to as “the state of the opening of proceedings.”  
 
12.2 The law of the state of the opening of proceedings shall determine the conditions for the opening of those 
proceedings, their conduct, administration, conversion, and their closure.  
 
Australian commentators have noted a “general forum bias” in choice of law cases involving insolvency 
proceedings.310  Mason (2001) stated that:  
There are no doubt various explanations for a forum bias in local insolvency administrations with a 
foreign element, whether a sole insolvency administration or a concurrent principal or ancillary 
liquidation.  At one level, it may be because of a poorly developed sense of the importance of 
distinguishing substantive matters from procedural. This may reflect a general instinctive view that 
many issues arising in the administration of an estate are procedural in nature, and hence governed by 
the law of the forum. It may also be because of a tendency towards concentrating on the applicability 
of local statute, despite the fact that the choice of law rules point to the law of another jurisdiction and 
even though the terms of the statute do not demand that they be applied.  At a more practical level, it 
may be because choice of law issues are not raised by the parties as a matter of dispute – in which 
case the court will normally apply the law of the forum. The courts may prefer, particularly in 
international cases, to apply the familiar law of their own forum rather than foreign laws.311 
Mason has also identified the forum as the most important of four “connecting” factors applied in insolvency 
choice of law cases and one which “essentially relates to the administration (extent and distribution) of the 
insolvent estate.312 The emphasis on the lex fori in choice of law cases also appears to reflect an approach of the 
                                                          
309 Davies et al, above n 16, 661 [32.37]. 
310 Mason, above n 25, 74.  See also Davies et al, above n 16, at [36.62] (footnote omitted): “It has been said that 
this [the law of the forum governing the administration of property of a bankrupt] is simply an application of the 
general rule that matters of procedure are governed by the lex fori, yet the principle can extend far beyond true 
questions of procedure.” 
311 Mason, above n 25, 74-75, also citing Australian Law Reform Commission, Choice of Law, Report No 58, 
(1992), [1.3], [1.14] and [1.15], and Fletcher, Insolvency in Private International Law (Clarendon Press, Oxford, 
1999), 152. 
312 Mason, above n 25, 77. Mason identifies the four basic ‘connecting factors’ as the forum, domicile (which is 
relevant to matters of status and local recognition of foreign bankruptcy/winding up orders), the place in which 
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courts to “characterise insolvency as an administration” and - from the perspective of private international law - 
to view insolvency “as a matter affecting the status of the debtor” in a similar vein to matrimonial and probate 
proceedings.313 
The essential position under Australian private international law in choice of law questions relating to the extent 
or distribution of the debtor’s estate is that the law of the forum will be applied where: 
• a particular matter is identified as one of procedure (in which case the lex fori applies); or  
• a particular matter is identified as substantive and the lex fori has been determined to be the lex causae (the 
law of the cause). 
Examples of the first category of matters are enforcement/eligibility of claims in a bankruptcy,314 and what 
Fletcher describes as issues “encountered at all stages, from the taking of steps to commence bankruptcy 
proceedings by presentation of a petition, to the ensuing phases of hearings, meetings, processing of claims, and 
declaration and payment of dividends to creditors.”315  Fletcher states that Australian law has adopted “the same 
stance as English law in affirming that all questions of the administration and distribution of the bankrupt’s 
estate, including the question of priorities of debts, are for determination in accordance with the law of the 
forum.”316  
Examples of substantive matters (again identified by Fletcher) are “the question of the avoidance law to be 
applied in relation to antecedent transactions entered into with the debtor; the effect of the insolvency 
proceedings upon current contracts to which the debtor is a party and the validity of any claims arising out of 
such contracts; the impact upon any type of security, or quasi-security, arrangement of which the creditor seeks 
to avail himself; and the availability of any right of set-off in the case of any creditor who is also a debtor to the 
bankrupt’s estate.”317  Fletcher states that while Canada adopts an approach which is “particularly forceful in 
pressing the role of the lex fori” in matters of substantive law, “Australian writers incline to a … cautious view 
in the absence of any settled case law concerned with specific issues.”318 
As regards antecedent transaction avoidance provisions in corporate liquidations (a substantive matter), 
Australian courts clearly consider claims involving foreign recipients of property or preferential payments to be 
                                                                                                                                                                                    
property is situated, and the place in which a claim is created (as the law of that place determines the claim's 
validity). 
313Ibid 76, citing the judgment of the majority of the High Court in John Pfeiffer Pty Ltd v Rogerson (2000) 74 
ALJR 1109 which referred to the established process of choice of law in “areas of status”.  
314 Re Kloebe (1884) 28 Ch D 175 and Re Azoff-Don Commercial Bank [1954] Ch 315, discussed by Mason, 
above n 25, 82-83. 
315 Ian Fletcher, Insolvency in Private International Law (Oxford University Press,  2nd ed, 2005) [2.78]. 
Fletcher also states that ‘[t]he control exerted by the lex fori over the distribution or process embraces such vital 
issues as the types of claim which qualify as provable debts, to the ranking of different types of debt in terms of 
priority of payment’ and that ‘[o]nce the validity of the substantive claim itself is confirmed, the different mode 
of treatment to which it would be subjected under the bankruptcy process of the foreign system is of no 
relevance’. 
316 Ibid [2.90].  
317 Ibid [2.79].  
318 Ibid [2.90]. 
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governed by Australian law (the lex fori), though difficulties may still be encountered in enforcing any 
Australian judgment against a foreign defendant who has not submitted to the Australian jurisdiction.319 
It should be noted that the High Court decision in John Pfeiffer Pty Ltd v Rogerson (“Pfeiffer”)320 has been 
described as possibly muddying the Australian waters in respect of the hitherto-established 
procedural/substantive dichotomy.  Mason states: 
Although much of an insolvency administration has been characterised in the past as procedural, the 
Pfeiffer case may provide an avenue for courts more readily to consider the application of foreign 
laws.  This may also open up the possibility of a more “internationalist” approach being taken that 
restricts procedural issues and limits a forum bias in the choice of the relevant law.321      
It would appear that Rule 12 would go some way toward settling this aspect of contended uncertainty in 
Australian private international law with respect to insolvency administrations.   
In the final analysis, Rule 12 appears to generally reflect a lex fori bias which (Pfeiffer aside) is already 
embedded in Australian private international law as it applies to insolvency proceedings with foreign elements 
raising choice of law questions.  Rule 12 is stated to be subject to any exceptions or modifications which may be 
otherwise provided in the Rules, as to which see Rules 13 and  14 (Cross-Border Movement of Assets) and Part 
D generally (Rules 15 – 23, “Exceptions to the General Rules of Law Applicable to Insolvency Proceedings”). 
Rule 13 Law of the State of the Opening of Non-Main Proceedings  
 
If insolvency proceedings are opened in a jurisdiction other than that where the center of main interests of the 
debtor is situated (“non-main” proceedings), the effects of the application of the law of the state of the opening 
of such proceedings shall be restricted to those assets of the debtor situated in the territory of that state at the 
time of the opening of those proceedings.  
 
At first blush, Rule 13 appears to largely mirror the current Australian position provided in Article 28 of the 
UNCITRAL Model Law (as enacted in Australia by the Cross-Border Insolvency Act 2008 (Cth)).  Under that 
article, after recognition of a foreign main proceeding the effect of a proceeding under the Bankruptcy Act 1966 
(Cth) or Chapter 5 of the Corporations Act 2001 (Cth) will be restricted to the assets of the debtor that are 
located in Australia (and, to the extent necessary to implement cooperation and coordination under articles 25, 
26 and 27 of the Model Law, to other assets of the debtor that, under the law of Australia, should be 
administered in that proceeding). 
Indeed, Article 28 of the UNCITRAL Model Law (as enacted in Australia) appears to go somewhat further by 
providing that after a foreign main proceeding is recognised, a proceeding cannot be commenced under 
Australia’s insolvency regime unless the debtor in fact has assets in Australia.  Article 29 also provides for the 
                                                          
319 New Cap Reinsurance Corporation Ltd & Anor v AE Grant & Ors, Lloyd’s Syndicate No 991 (2009) 257 ALR 740.  The UK Supreme 
Court decision on the question of the enforcement in the UK of the Australian (unfair preference) judgment in New Cap is reported at [2012] 
3 WLR 1019; [2013] 1 All ER (Comm) 513 ([2012] UKSC 46). The UK Supreme Court heard the New Cap appeal together with an appeal 
in the case of Rubin and Anor v Eurofinance SA and Ors and delivered one judgment for both appeals.  Both cases raised the issue of 
whether and how an order or judgment of a foreign court in avoidance proceedings can be recognised and enforced in England. 
320 (2000) 74 ALJR 1109. 
321 Mason, above n 25, 87.  Mason discusses the departure by the High Court in Pfeiffer ‘from its previous distinction between laws of 
procedure and of substance based on remedies and rights’. 
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coordination of concurrent insolvency proceedings locally and in a foreign state (according to whether it was the 
local proceeding or foreign proceeding which commenced first in time). 
However, the position contemplated by Rule 13 would differ to that which currently exists in Australia (under 
Article 28 of the UNCITRAL Model Law) in circumstances where an insolvency proceeding is opened in 
Australia before a “main” insolvency proceeding is commenced in respect of that debtor in another state.  
Currently, such an Australian proceeding would not be restricted in the manner laid down by Article 28: a 
foreign representative would have to make an application to an Australian court for recognition of the foreign 
proceeding as a “foreign main proceeding” in order to trigger Article 28 and constrain the effect of the 
Australian proceeding.  However, if Rule 13 was in force then it would presumably call for a characterisation of 
the initial Australian insolvency proceeding upon its commencement (ie, as either “main” or “non-main”) in 
circumstances where there has not yet been any application for recognition of a foreign proceeding.  An 
assessment of the location of the debtor’s centre of main interests (“COMI”) would be necessary in order to 
determine whether Rule 13 would apply to restrict the effect of the lone Australian proceeding upon its 
commencement.  This would appear to be akin to the position under the EC Regulation where “territorial 
proceedings” can be commenced or opened before “main proceedings” in limited circumstances – namely, 
where main proceedings cannot be opened or where a creditor has domicile, habitual residence or registered 
office in a state where the debtor has an establishment (or where a creditor’s claim arises from the operation of 
that establishment).322  If the debtor’s COMI is in another state, main proceedings simply cannot be commenced 
locally 323  and the EC Regulation expressly provides that the effect of any permissible local territorial 
proceeding is to be “restricted to the assets of the debtor situated in the territory of the … [local] Member 
State”.324 
In so far as Rules 12 and 13 (like the EC Regulation) reflect a model of “modified universalism”, 325 this would 
not appear to depart significantly from the approach adopted by Australian courts to the question of concurrent 
local and foreign proceedings prior to the advent of the UNCITRAL Model Law.  Davies et al (Nygh’s) state 
that “the Australian approach can be seen to have been essentially one of modified universalism, which is to be 
contrasted with the ‘territoriality’ approach predominant in the nineteenth and early twentieth centuries.”326  
Where a debtor is already subject to a foreign insolvency proceeding, Australian courts “in the main …have 
been reluctant to decline jurisdiction” even though sometimes there may be reason to not exercise it. 327  
However, Australian courts have endorsed the view that local proceedings should not be allowed to interfere 
                                                          
322 Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency Proceedings [2000] OJ L 160/1, Articles 3(2), 3(4).   
323A. Keay & P. Walton, Insolvency Law: Corporate and Personal (Jordan Publishing Ltd, Bristol, 3rd ed, 2012), 441 [26.5.3]. 
324 Ibid, Article 3(2). 
325 Miguel Virgos and Etienne Schmit, ‘Report on the Convention of Insolvency Proceedings’ (Report No. 6500/96, Council of the European 
Union, 3 May 1996)  (an aid to interpretation of the Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency 
Proceedings [2000] OJ L 160/1) [5] refers to the hybrid model ‘based on the principle of the universality of the proceedings limited, 
however, by the possible opening of one or more sets of secondary proceedings the effects of which are confined to the Member State or 
Member States in which they were opened.’ 
326 Davies et al, above n 16, 736 [36.35].  
327 Davies et al, above n 16, 734 [36.26]. In Radich v Bank of New Zealand (1993) 45 FCR 101; (1993) 116 ALR 676, the Federal Court of 
Australia declined to make a sequestration order in respect of a debtor who was already subject to a New Zealand bankruptcy, on the basis 
of (i) the power of the Court under s 29 of the Bankruptcy Act 1966 (Cth) to aid the New Zealand Official Assignee in gathering in the 
debtor’s Australian property and (ii) the fact that there were no Australian creditors who stood to benefit from a local bankruptcy. 
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with a process of universal distribution already pending in another country.328  In Chapman v Travelstead329 
French J stated that 
[t]here is no general principle that the forum of a country in which there are assets which first 
pronounces bankruptcy must displace every other forum – In Re Artola Hermanos ex parte Andre 
Chale (1890) 24 QBD 640 at 649. Nevertheless it can be stated as a general proposition that 
considerations of international comity favour the view that if a court finds that there is already 
pending a process of universal distribution of a bankrupt's estate it should not allow steps to be taken 
in its territory which would interfere with the process of universal distribution – Galbraith v 
Grimshaw [1910] AC 508 at 513 (Lord Dunedin). 
Indeed, the deferral by Australian courts to foreign “principal” insolvency proceedings would appear to be the 
converse application of the private international law (common law) principle of modified universalism espoused 
and applied by Lord Hoffman in the UK House of Lords in McGrath v Riddell330 (cited with approval by Rares 
J of Australia’s Federal Court in Akers v Saad Investments 331 as reinforcing the appropriate approach to 
determine a debtor’s centre of main interests under the UNCITRAL Model Law).332          
Rule 14 Cross-Border Movement of Assets  
 
In relation to any asset of the debtor that is of a moveable character, Global Rules 12 and 13 shall apply, subject 
to the following modifications:  
(a) Any rule of insolvency law that is applicable by virtue of the localization of an asset in the territory of the 
state of the opening of insolvency proceedings, at the time of the opening of the proceedings, shall not 
apply if it is shown that the asset in question has been moved to that location from the territory of another 
state, to whose insolvency law it would otherwise have been properly subject, in circumstances that 
suggest that the transfer was effected wholly or primarily for the purpose of avoiding the effects of the 
law of the other state, including its insolvency law.  
(b) Conversely, where an asset has been moved from the territory of one state to that of another state under 
the circumstances stated in paragraph (a), the effects of any insolvency proceedings that are opened in the 
former state shall apply to the asset in question.  
(c) In the absence of evidence to the contrary, it shall be presumed that any asset that has been removed from 
the territory of the state in which insolvency proceedings are opened, within 60 days prior to the opening 
of such proceedings, was made with intent to avoid the effects of the law of that state. It is for the party 
who seeks to maintain the validity of the act, whereby the property was removed from the territory of that 
state, to provide evidence that the transfer was made for a bona fide and legitimate purpose.  
(d) Except in a case to which paragraph (c) is applicable, it is for the party who alleges that the provisions of 
paragraphs (a) and (b) of this Rule are applicable in relation to a particular asset to prove that this is the 
case.  
Rule 14 is the quintessential anti-avoidance provision, intended to minimise forum shopping or engineered 
outcomes.  There is no obvious analogous Australian counterpart (or law) to discuss for comparative purposes.  
The fundamental rationale and case for the Global Rules are promoted and served by ensuring that the rules 
                                                          
328 Chapman v Travelstead (1998) 86 FCR 460 (French J) and ML Ubase Holdings Co Ltd v Trigem Computer Inc (2007) 69 NSWLR 577 
at 598 (Brereton J).  Both cases are cited by Davies et al, above n 16, 734-735 [36.27]. In the latter case, Brereton J (at 598) stated the rule in 
qualified terms: ‘The rationale of the rule is that while local courts recognise foreign bankruptcies (and similar administrations), they do not 
recognise foreign rules of relation-back.’ 
329 (1998) 86 FCR 460. 
330 [2008] 3 All ER 869, 881 [30] (Lord Hoffman).  
331 (2010) 118 ALD 498. 
332 Ibid, 508-509 [47] (Rares J). 
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provide against any new mode of forum shopping which might otherwise be spawned by the adoption and 
application of the Global Rules.     
Part D - Exceptions to the General Rules of Law Applicable to Insolvency Proceedings  
Global Rules 15 - 23 bear many similarities to Articles 4 - 15 of the EC Regulation.  Those articles of the EC 
Regulation have been described as establishing “a miniature code of uniform conflicts rules” which subject 
insolvency proceedings within the EC Regulation’s scope of application to “the same, standardized choice of 
law rules regarding matters falling for determination in the context of those proceedings.”333 
 
Rule 15 Rights of Secured Creditors  
 
15.1 Insolvency proceedings shall not affect the rights in rem of creditors or third parties in respect of 
tangible or intangible, moveable or immoveable assets—both specific assets and collections of indefinite assets 
as a whole that change from time to time—belonging to the debtor, which are situated within the territory of 
another state at the time of the opening of proceedings.  
 
15.2 The rights referred to in Global Rule 15.1 shall in particular mean:  
(a) The right to dispose of assets or have them disposed of and to obtain satisfaction from the proceeds of 
or income from those assets, in particular by virtue of a lien or a mortgage;  
(b) The exclusive right to have a claim met, in particular a right guaranteed by a lien in respect of the claim 
or by assignment of the claim by way of a guarantee;  
(c) The right to demand the assets from, and/or to require restitution by, anyone having possession or use 
of them contrary to the wishes of the party so entitled;  
(d) A right in rem to the beneficial use of assets.  
 
15.3 The right, recorded in a public register and enforceable against third parties, under which a right in rem 
within the meaning of Global Rule 15.1 may be obtained, shall be considered a right in rem.  
 
Rule 16 Exception  
 
16.1 By way of exception to Global Rule 15, a right in rem (“in rem security right”) shall not be exempted 
from the effects of insolvency proceedings if proof is provided that the state where the assets are situated, at the 
time of the opening of insolvency proceedings, has no substantial relationship to the parties or the transaction in 
relation to which the security right was created, and there is no other reasonable basis for the fact that the assets 
are so situated.  
 
16.2 It is for the party who claims that the conditions specified in Global Rule 16.1 are met, in relation to a 
particular security right, to prove that those conditions are in fact met in the relevant case.  
 
Rule 15, in protecting the rights of creditors with security or other proprietary interests in the debtor’s assets 
located in another state, would not appear to provide for a position which is alien to that which an Australian 
court would be likely to uphold at common law.  It is difficult to see how an Australian court, upon the opening 
of insolvency proceedings in Australia, would allow or countenance those proceedings to affect the proprietary 
rights of secured creditors or third parties in respect of overseas assets still belonging to the debtor and where 
such rights are valid according to that state’s law.  As Fletcher notes, “[t]o determine the validity and effects of 
any transaction intended to give rise to some form of real security, English private international law takes as its 
starting point the law of the situs of the property at the time of the relevant events.”334  Commenting upon 
                                                          
333 Fletcher, above n 70, [7.78]. 
334 Fletcher, above n 70, [2.86]. 
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Australian and Canadian law, Fletcher states that “[u]nder both systems … the role of the lex situs must likewise 
be respected in matters relating to property situated abroad.”335 
Rule 16 is a straightforward anti-avoidance rule designed (like Rule 14) to avoid tactical movement of security 
property for the purposes of forum shopping or to any avoid adverse consequences of the law of a state where an 
asset’s previous location might be said to have had a more reasonable or substantial basis.   
Rule 17 Set-Off  
 
Insolvency proceedings shall not affect the right of creditors to demand the set-off of their claims against the 
claims of the debtor, where such a set-off is permitted by the law applicable to the insolvent debtor’s claim.  
 
Rule 17 is modelled upon Article 6 of the EC Regulation and “preserves a creditor’s rights of set off which arise 
under the law applicable to the debtor’s claim”.336  Commentary upon the EC Regulation has contended that 
such a rule “may be useful because rights of set-off are wider under some legal systems than others.”337 
Fletcher – albeit in the context of the EC Regulation – provides an instructive explanation of the rationale for 
this exception to the usual application of the lex concursus under Rule 12: 
In the United Kingdom, set-off is treated as a mandatory process which must be applied, as a matter 
of public policy, in both individual and corporate insolvencies in which the necessary requirement of 
mutuality is present. In most Civil law systems, on the other hand, the prevailing view is that set-off 
constitutes a violation of the principle of pari passu distribution, and that as a matter of public policy 
it must be confined to the most carefully limited circumstances, as where the cross-liabilities arise out 
of one and the same contract or obligation. Therefore, in a cross-border insolvency, the outcome for 
any creditor who was also a debtor to the estate can be drastically affected by the way in which the 
issue of applicable law is resolved… [T]he ability to predict the applicable law and to take its 
provisions on set-off fully into account is vitally important in the assessment of risk. Clear, and 
uniformly applicable, choice of law rules are therefore essential.338 
Fletcher cites the case of Re Bank of Credit and Commerce International SA (No.10)339 as a “vivid illustration 
of this problem” of “competing laws” which “happen to belong to the different schools of opinion with regard to 
set-off.”340 
In Australia, the statutory set-off allowed under the Bankruptcy Act 1966 (Cth) or Corporations Act 2001 (Cth) 
operates in much the same “generous” fashion as set-off in the United Kingdom (as described by Fletcher 
                                                          
335 Ibid [2.90].  
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above).341  Thus, the following summary of the intended effect of this rule provided in the Virgos Schmit 
Report (again, with respect to the EC Regulation) would appear apposite to the potential application of Rule 17 
in an Australian context:      
If the ‘lex concursus’ allows for set-off, no problem will arise and … [Rule 12] should be applied in 
order to claim the set-off as provided for by the law. On the other hand, if the ‘lex concursus’ does 
not allow for set-off (e.g. since it requires both claims to be liquidated, mature and payable prior to a 
certain date), then … [Rule 17] constitutes an exception to the general application of that law in this 
respect, by permitting the set-off according to the conditions established for insolvency set-off by the 
law applicable to the insolvent debtor’s claim (‘passive’ claim).342 (emphasis added) 
The same report stated that “[i]n this way, set-off becomes, in substance, a sort of guarantee governed by the 
law on which the creditor concerned can rely at the moment of contracting or incurring the claim.”343 
Rule 18 Exception  
 
Where a right of set-off is demanded on the basis of Global Rule 17, if it is the case that, in the absence of 
express choice made by the parties, the law applicable to the insolvent debtor’s claim would be that of the state 
of the opening of main insolvency proceedings, Global Rule 17 shall not apply if the law of the state chosen by 
the parties has no substantial relationship to the parties or the transaction, and there is no other reasonable basis 
for the parties’ choice.  
 
Rule 18 establishes something akin to the “unconnected law” doctrine which Australian courts have 
“occasionally” suggested might deny the parties’ express choice of law of a contract “where the chosen law has 
no real or substantial physical connection with the contract, its subject matter or the parties.”344 The weight of 
current Australian authority is against the doctrine’s applicability – courts have been more inclined to uphold the 
parties’ choice of an unconnected law.345   
Rule 19 Reciprocal Contracts: General Rule  
 
Save as otherwise provided by [this Act/these Rules], mutual obligations in respect of a  
reciprocal contract, which has been concluded prior to insolvency of one of the parties,  
shall be governed solely by the law of the state of the opening of proceedings.  
 
It would appear that Rule 19 is designed to ensure the extraterritorial effect of provisions in Australia’s 
insolvency law which limit the right of suppliers of essential services to insist on payments as a condition of 
further supply.  The ALI/III Report’s comment upon Rule 19 states: 
                                                          
341 See s 86 of the Bankruptcy Act 1966 (Cth) and s 553C of the Corporations Act 2001 (Cth) which have been construed broadly by courts 
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342 Miguel Virgos and Etienne Schmit, ‘Report on the Convention of Insolvency Proceedings’ (Report No. 6500/96, Council of the European 
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[T]he lex fori concursus [by virtue of Rule 12] should apply to all aspects of the commencement, 
conduct, administration, and conclusion of insolvency proceedings and their effects … In … [no 
source] does one find an elucidation of the terminology “effects.”  If and in so far as the opening, the 
conduct, or the closure of main proceedings has “effects” on a current contract, such effects will be 
governed by the lex fori concursus.  According to Global Rule 19, those effects will be extended all 
over the globe. In literature on the European continent, the question has been raised as to whether an 
“effect” will include the provision in the lex fori concursus that the counterparty has an obligation to 
continue supplying (or more generally, continue performing), for example, the supply of energy, 
finance or bank credit (hypothesising that the lex concursus contains such provisions) or that the 
counterparty may first ask to be paid the overdue payments or logic claim against the estate as an 
unsecured creditor for the total amount.  A logical consequence of the proposed Global Rule 19 is 
that, for instance, the mandatory obligation, for example, to continue performance of certain 
obligations (e.g. the supply of energy or water) and therefore the injunction to prevent suspension, 
represents an “effect” of proceedings to which the lex concursus , containing such a provision, 
applies.346  
An example of such a provision in the Australian insolvency law regime is section 600F of the Corporations Act 
2001 (Cth) which provides that if a liquidator or administrator of a company requests a supplier to supply an 
essential service (electricity, gas, water or a carriage service) to the company in Australia and the company owes 
an amount to the supplier in respect of pre-liquidation supply of the essential service, the supply must not refuse 
to comply with a request for the reason only that the amount is owing or make it a condition of supply of the 
essential service that the amount is to be paid.  To take a hypothetical scenario, if a supplier were somehow in a 
position to mount an argument that (notwithstanding Rule 12) the law governing the supply contract (and any 
request of an administrator or liquidator under it) was not Australian law (thereby precluding the operation and 
effect of s 600F of the Corporations Act), Rule 19 would ensure that Australian law (most relevantly s 600F) 
would indeed govern the matter.  
Rule 20 Contracts of Employment (Labor Contracts)  
 
The effects of insolvency proceedings on employment contracts and relationships shall  
be governed solely by the law of the state applicable to the contract of employment.  
 
Rule 20 is virtually identical (word-for-word) to Article 10 of the EC Regulation. Fletcher states that “[t]o 
protect the interests of employees, Article 10 of the … [EC Regulation] stipulates that the effects of insolvency 
proceedings on employment contracts and relationships shall be governed solely by the law of the Member State 
applicable to the contract of employment.”347  Fletcher helpfully summarises the effect and scope of this rule: 
It should also be emphasised that … [Rule 20] is confined to the question of the effect of insolvency 
upon the contract of employment as such, including the issue as to whether the contract is 
automatically terminated by the insolvency of either party to it, or whether the liquidator has the 
option to affirm or rescind the contract, subject to specified terms.  [Rule 20] … does not purport to 
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regulate other issues such as the ranking of employees’ claims for unpaid wages or salary, or the 
mode of treatment to be accorded to these claims. Such questions remain subject to the lex concursus, 
in accordance with … [Rule 12].  
The Australian statutory scheme for the protection and recovery of the entitlements of employees in the event of 
their employer’s bankruptcy or liquidation (the “Fair Entitlements Guarantee”) would remain subject to the law 
of Australia since the eligibility and claims of employees (and payments to them) are assessed and maintained 
under the provisions of the relevant Australian statute.348 
Rule 21 Restrictions to Exceptions  
 
Global Rules 15, 17, and 20 shall not preclude actions for voidness, voidability, or unenforceability of legal acts 
detrimental to the general body of creditors, pursuant to  
the law applicable to the insolvency proceedings, as determined by Global Rule 12 or by  
Global Rule 13 (as the case may be).  
 
Rule 21 “preserves the application” of the lex concursus (as per Rule 12) in cases which would otherwise 
benefit from the exceptions laid down in Rules 15, 17 and 20.349  There are corresponding articles in the EC 
Regulation, namely Articles 5(4) and 6(2) which restrict the exceptions applying to third parties’ rights in rem 
and set-off respectively.  Fletcher states that the restriction to the exception relating to rights of a secured 
creditor is designed to counter the possibility that a secured creditor may engage in a “tactical relocation” of 
security property prior to the commencement of insolvency proceedings (ie, removing the asset from the state of 
the lex concursus) in order to render the secured creditor’s rights “less susceptible to impeachment than they 
would otherwise have been.” 350  In that scenario, Rule 21 “preserves the applicability of the actions for 
avoidance of antecedent transactions of the lex concursus” in accordance with Rule 12.351  
Rule 22 Defenses to the Avoidance of Detrimental Acts  
 
Global Rule 21 shall not apply where the person who benefited from an act detrimental  
to the general body of creditors provides evidence that:  
 
(i) The said act is subject to the law of a state other than that of the state of the opening of proceedings; and  
(ii) That law does not allow any means of challenging that act in the relevant case.  
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Council of the European Union, 3 May 1996)  [128].  The Australian scheme is established and administered under the Fair Entitlements 
Guarantee Act 2012 (Cth).    
349 Fletcher, above n 70, [7.103]. 




Rule 23 Exception  
 
23.1 By way of exception to Global Rule 22, a transaction detrimental to the general body of creditors shall 
not be exempted from the effect of the avoidance rule of the law of the state of the opening of insolvency 
proceedings if proof is provided that the state to whose law the transaction is subject has no substantial 
relationship to the parties or the transaction, and there is no other reasonable basis for the selection of the 
law of that state as the law to govern the transaction in question.  
 
23.2 It is for the party who claims that the conditions specified in Global Rule 23.1 are met, in relation to a 
particular transaction, to prove that those conditions are in fact met in the relevant case. 
 
A reading of the ALI/III Report’s Comment to Rules 22 and 23 suggests that the intention is that Rule 22 has 
essentially the same effect as Article 13 of the EC Regulation.  That is, that “the avoidance rule of the lex fori 
concursus (the law of the place of the opening of proceedings) is displaced in favour of the rule of another state 
where the beneficiary of a detrimental act can prove that: (i) the “normally applicable law” is that of another 
state and (ii) that law precludes any means of challenging the act in the relevant case.352  The rationale for the 
general defence which applies in those circumstances is “to uphold legitimate expectations of creditors or third 
parties of the validity of the act in accordance to the normally applicable national law, against interference from 
a different ‘lex concursus’.”353  Thus, to take an example:  
If for example main insolvency proceedings were brought in England, under … [Rule 12] English 
law would determine whether transactions could be attacked as preferences or on the basis of a 
transaction at undervalue.  [Rule 22] … modifies this rule so that if the transaction was subject to a 
foreign law (such as a mortgage of foreign land) which did not allow the particular transaction to be 
challenged, it could not be challenged under English preference or transaction at an undervalue 
rules.354  
If no exception were to apply, the European Court of Justice has confirmed in Seagon v Deko Marty Belgium 
NV355 that Article 4(2)(m) of the EC Regulation (which states that the law of the place of the opening of 
proceedings governs whether antecedent transactions can be avoided) provides the state of the opening of 
proceedings with jurisdiction to hear and determine “clawback” actions brought against defendants domiciled in 
other member states. 356  (The term “clawback” is used to describe the sort of actions commonly open to 
liquidators to avoid antecedent transactions – ie, the “actions for voidness, voidability, or unenforceability of 
legal acts detrimental to the general body of creditors” to which Rule 21 refers.)    
However, it would appear that the terms of Rule 22 may substantively diverge from Article 13 of the EC 
Regulation.  Rule 22 provides that “Rule 21 shall not apply” in the circumstances stated.  While Rule 21 refers 
to the preclusion of “clawback” actions in respect of acts to the detriment of creditors, it only provides that 
                                                          
352 Fletcher, above n 70, [7.84].     
353 Miguel Virgos and Etienne Schmit, ‘Report on the Convention of Insolvency Proceedings’ (Report No. 6500/96, Council of the European 
Union, 3 May 1996) [138], also cited in the ALI/III Report, Comment to Global Rules 22 and 23, line 5. 
354 Groves et al, Enterprise Chambers Annotated Guide to Insolvency Legislation and Practice (LexisNexis Butterworths, 2006) Notes to 
Art 13, Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency Proceedings [2000] OJ L 160/1, 1560.    
355 [2009] BCC 347; [2009] 1 W.L.R. 2168.  
356 Walton & Keay, above n 78, 448 [26.8]. 
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Rules 15, 17 and 20 shall not preclude such actions.  Therefore, Rule 22 in its current form would appear to only 
confirm (or reinstate) any preclusion of clawback actions which might arise by reason of Rules 15, 17 and 20 
(rather than permit a preclusion of clawback actions more generally).  Thus, as currently drafted Rule 22 could 
have a more limited effect than the equivalent article of the EC Regulation.  Article 13 of the EC Regulation 
provides more generally that the law of the state of the opening of proceedings (which determines the rules 
relating to clawback actions) shall not apply where the impugned act is the subject of the law of another 
(member) state and that law does not allow any means of challenging the act.   If the intention is indeed to 
provide for a general defence for detrimental acts in the circumstances stated (similar to Article 13 of the EC 
Regulation), then Rule 22 might be amended to open with a reference to Rule 12 (Law of the State of the 
Opening of Proceedings) in lieu of Rule 21.  
Assuming that Rule 22 would operate to provide a general defence akin to the corresponding article of the EC 
Regulation, an interesting question arises in relation to the extra-territorial effect of Australia’s insolvency laws 
regarding office-holder “clawback” actions.  Case law suggest that Australian courts have drawn a distinction 
between insolvency statutes which enable challenges to transactions which disturb the ordinary priority of 
distribution (eg, unfair preferences) and those provisions which operate to avoid or unwind dispositions or 
settlements of property.357     
A recent notable example of the first category of case is New Cap Reinsurance Corporation Ltd & Anor v AE 
Grant & Ors, Lloyd’s Syndicate No 991 (“New Cap”). 358  New Cap dealt with an Australian liquidator’s 
attempted recovery of preferential payments made to recipients located in the UK.  Relying on principles 
established in an earlier judgment (by the same judge) in New Cap Reinsurance Corp Ltd (in liq) v Renaissance 
Reinsurance Ltd,359 the Australian court was “satisfied that there was no obstacle” to the court hearing the 
unfair preference claim in the absence of the defendant recipients who had not submitted to the jurisdiction of 
the court.360  In the earlier judgment mentioned, Barrett J reinforced the characterisation of a cause of action for 
a “voidable transaction” under Australian legislation as one which enables the court to make a range of orders 
against other persons in respect of certain transactions in the event that a liquidator complains “on behalf of the 
company as an embodiment of its creditors’ interests about the conduct of those responsible for the company’s 
pre-liquidation activities.”361  Endorsing the earlier view of Australian courts that such claims were bestowed 
by legislation to avoid “the dislocation of the statutory order of priorities”, Barrett J stated that “[a]ny attack on 
an undue preference or fraudulent conveyance is always an attack on the giver and the giving, not the recipient 
and the receipt.”362  Mason, commenting in 2001 on the same decisions upon which Barrett J later relied in New 
                                                          
357 Mason, above n 25, 79 discusses examples of both in cases of Re Doyle; Ex parte Brien v Doyle (1993) 41 FCR 40 and Staff Engineered 
Membranes Pty Ltd (in liq) v Synflex Industries (International) Inc [1984] 2 NSWLR 116.    
358 (2009) 257 ALR 740. 
359 (2002) 192 ALR 601.    
360 New Cap Reinsurance Corporation Ltd & Anor v AE Grant & Ors, Lloyd’s Syndicate No 991 (2009) 257 ALR 740, 746 [22]-[25] 
(Barrett J). The UK Supreme Court decision on the question of the enforcement in the UK of the Australian judgment in New Cap is 
reported at [2012] 3 WLR 1019; [2013] 1 All ER (Comm) 513 ([2012] UKSC 46). The UK Supreme Court heard the New Cap appeal 
together with an appeal in the case of Rubin and Anor v Eurofinance SA and Ors and delivered one judgment for both appeals.  Both cases 
raised the issue of whether and how an order or judgment of a foreign court in avoidance proceedings can be recognised and enforced in 
England. 
361 New Cap Reinsurance Corp Ltd (in liq) v Renaissance Reinsurance Ltd (2002) 192 ALR 601, 606 [23] (Barrett J). 
362 Ibid, 606 [24] and 607 [26]-[27] (Barrett J). 
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Cap, stated that “[w]hile such analysis assisted with the question of jurisdiction, it also emphasised the 
distributive aspect of a liquidation administration.”363         
A case with a different result in terms of the extra-territorial reach of Australia’s bankruptcy laws (relating to 
void property settlements) was Re Doyle; Ex parte Brien v Doyle (“0Re Doyle”).364  Re Doyle concerned a 
challenge by a trustee-in-bankruptcy to an antecedent settlement of Germany property to a (later-deceased) 
bankrupt’s wife.  The court held that the relevant bankruptcy law which purported to render the settlement void 
did not extend to govern the effect of a settlement of a foreign immovable under a foreign law. Interestingly, a 
concern which the court placed some weight upon alluded to the above-stated rationale of Rule 22 – ie, that if 
the Australian bankruptcy law was to be upheld in relation to the impugned property settlement it could 
(undesirably) provide a different result to that which German insolvency law would provide if the debtor had 
been made bankrupt in Germany.  Burchett J held:  
A further difficulty which would confront any attempt to impose s 120 upon a transfer of land in a 
foreign country would be the incongruity of applying to the transferee a set of disqualifying 
conditions different from those that might apply, according to the law of the place where the land is 
situated, if the bankrupt were the subject of a sequestration order there. Indeed, as has already been 
pointed out, our principles of private international law contemplate that there may be bankruptcy 
proceedings in each country where there are assets. It would seem to follow from the suggested 
applicability of s 120 … that the transferee would have the worst of both worlds, being liable at the 
suit of whichever trustee had been appointed under a law the conditions of which would be most 
difficult for the transferee to satisfy.365 
In Re Doyle, no evidence was led as to the effect of German bankruptcy (or property) law on the impugned 
property settlement.  If the facts in Re Doyle repeated themselves at a time when the Global Rules were in force, 
Rule 22 would apply because under Australian private international law the property settlement would 
ordinarily be subject to the law of a state (Germany) other than that of the state of the opening of proceedings 
(Australia).  The intended effect of Rule 22 would appear to be that the Australian court assess whether German 
law would allow any means of challenging the property settlement.  Unlike what transpired in Re Doyle, an 
assessment of German bankruptcy law’s treatment of the impugned transaction would be carried out at the 
behest of the court if not the parties.366  If German law dictated that no challenge to the transaction was 
allowed,367 then Rule 22 would provide the recipient (wife) with a valid defence.   
                                                          
363 Mason, above n 25, 79, footnote omitted (discussing Staff Engineered Membranes Pty Ltd (in liq) v Synflex Industries (International) 
Inc [1984] 2 NSWLR 116 and Burns v Stapleton (1959) 102 CLR 97). 
364 (1993) 112 ALR 653. 
365 Ibid 667-668 (Burchett J). 
366 See Global Rule 3 (Ex Officio Application).  
367 The determination of whether the foreign law allows ‘any means of challenging that act in the relevant case’ requires the court to take 
into account “all the concrete circumstances of the case” (it is “not sufficient to determine whether it can be challenged in the abstract”): 
Miguel Virgos and Etienne Schmit, ‘Report on the Convention of Insolvency Proceedings’ (Report No. 6500/96, Council of the European 
Union, 3 May 1996) [137].  
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The effect and operation of Rule 22’s equivalent counterpart article in the EC Regulation has been described as 
providing an exception which “could well be the basis for the commencement of secondary proceedings.”368   
Conclusion 
The above analysis is intended to provide an economic and accessible summary of the Global Rules and their 
most obvious potential impact upon the current Australian private international law position.  Undoubtedly, 
some of the issues to which the Global Rules relate legitimately warrant further in-depth analysis and study in 
their own right.  However, taken as a whole the Global Rules demonstrate clear potential to helpfully clarify and 
harmonise hitherto-unsettled aspects of Australian private international law’s interface with bankruptcy and 
corporate insolvency.  To the extent that the Global Rules appear to displace (or diverge from) the current 
Australian position there does not appear to be any obvious cause for concern or objection.  Indeed, some clarity 
in the area of antecedent transaction avoidance (in Australian insolvency proceedings containing foreign 
elements) would be welcome. 
 
The perspective of the Reporters (reflected in their comments in the ALI/III Report) is that the Global Rules 
embody and represent years of considerable trial and experience in other jurisdictions; the prime example being 
the European Union which opted for the inclusion of choice-of-law rules when its cross-border insolvency 
regulation commenced eleven years ago.369  For that reason alone, the ALI/III Report’s Global Rules are worthy 
of serious consideration by Australian law and policy makers as this country looks beyond its first legislative 
milestone in cross-border insolvency (ie, the UNCITRAL Model Law) to consider what further steps might be 
taken to enhance certainty and clarity in the complex legal minefield that is cross-border insolvency law.     
  
                                                          
368 Keay & Walton, above n 78, 448 [26.8]. 
369 Regulation (EC) No 1346/2000 of the Council of the European Union on Insolvency Proceedings [2000] OJ L 160/1 came into force on 
31 May 2002.  
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Comparative Table: ALI-III Global Principles / CBIA and Model Law  
 
ALI/III Transnational Insolvency: Global Principles for Cooperation in 
International Insolvency Cases` 
Cross-Border Insolvency Act 2008 (Cth) & Schedule 1 Model Law as relevant 
Principle 1 Overriding Objective 
 
1.1 These Global Principles embody the overriding objective of enabling 
courts and insolvency administrators to operate effectively and efficiently in 
international insolvency cases with the goals of  
• maximizing the value of the debtor’s global assets,  
• preserving where appropriate the debtors’ business, and  
• furthering the just administration of the proceeding. 
PREAMBLE 
The purpose of the present Law is to provide effective mechanisms for dealing with 
cases of cross-border insolvency so as to promote the objectives of: ... 
(d) Protection and maximization of the value of the debtor’s assets; 
(e) Facilitation of the rescue of financially troubled businesses, thereby protecting 
investment and preserving employment. 
(c) Fair and efficient administration of cross-border insolvencies that protects the 
interests of all creditors and other interested persons, including the debtor; 
 
1.2 In achieving the objective of Global Principle 1.1, due regard should be given to 
the interests of creditors, including the need to ensure similarly ranked creditors are 
treated equally. Due regard should also be given to the interests of the debtor and 
other parties in the case, and to the international character of the case. 
 
PREAMBLE 
The purpose ... to provide effective mechanisms ... so as to promote the objectives of: 
... 
(c) Fair and efficient administration of cross-border insolvencies that protects the 
interests of all creditors and other interested persons, including the debtor; 
 
1.3 All parties in an international insolvency case should further the overriding 
objective of Global Principle 1.1 and should conduct themselves in good faith in 
dealing with courts, insolvency administrators, and other parties in the case. 
 
 
1.4 Courts and insolvency administrators should cooperate in an international 
insolvency case with the aim of achieving the objective of Global Principle 1.1. 
 
PREAMBLE 
The purpose ... to provide effective mechanisms ... so as to promote the objectives of: 
(a) Cooperation between the courts and other competent authorities of this State and 
foreign States involved in cases of cross-border insolvency; 
 
1.5. In the interpretation of these Global Principles, due regard should be given to 
their international origin and to the need to promote good faith and uniformity in 
their application. 
ARTICLE 8 INTERPRETATION 
In the interpretation of the present Law, regard is to be had to its international origin 





The purpose ... to provide effective mechanisms ... so as to promote the objectives of: 
...  





Principle 2 Aim  
 
2.1. The aim of these Global Principles is to facilitate the coordination of the 
administration of international insolvency cases involving the same debtor, 
including where appropriate through the use of a protocol. 
 
PREAMBLE 
The purpose of the present Law is to provide effective mechanisms for dealing with 
cases of cross-border insolvency 
 
2.2. In particular, these Global Principles aim to promote: 
(i) The orderly, effective, efficient, and timely administration of proceedings;  
(ii) The identification, preservation, and maximization of the value of the debtor’s 
assets, including the debtor’s business, on a global basis;  
(iii) The sharing of information in order to reduce costs; and  
(iv) The avoidance or minimization of litigation, costs, and inconvenience to the 
parties in the proceedings. 
PREAMBLE 
The purpose ... to provide effective mechanisms ... so as to promote the objectives of: 
(i) (c) Fair and efficient administration of cross-border insolvencies that protects 
the interests of all creditors and other interested persons, including the debtor; 
(ii) (d) Protection and maximization of the value of the debtor’s assets; [(e) 
Facilitation of the rescue of financially troubled businesses] 
(iii) ...  
(iv) ...  
2.3. These Global Principles aim to promote the administration of separate 
international insolvency cases with a view to:  
(i) Ensuring that creditors’ interests are respected and that creditors are 
treated equally;  
(ii) Saving expense;  
(iii) Managing the debtor’s estate in ways that are proportionate to the 
amount of money involved, the nature of the case, the complexity of 
the issues, the number of creditors, and the number of jurisdictions 
involved; and  
(iv) Ensuring that the case is dealt with effectively, efficiently, and timely. 
 
[Administration of separate cases not specifically mentioned]  
(i) ARTICLE 13 CREDITORS’ ACCESS 
ARTICLE 22 PROTECTION OF CREDITORS AND OTHER 
INTERESTED PERSONS 
(ii) PREAMBLE – effective mechanisms (a) efficient administration  
(iii) ...  
  
 
(iv) PREAMBLE (d) value; (e) rescue; (f) fair and efficient   
 
Principle 3 International Status; Public Policy 
 
Nothing in these Global Principles is intended to:  
(i) Interfere with the independent exercise of jurisdiction by a national court 
involved, including in its authority or supervision over an insolvency administrator;  
(ii) Interfere with the national rules or ethical principles by which an insolvency 
administrator is bound according to applicable national law and professional rules; 
(iii) Prevent a court from refusing to take an action that would be manifestly 
contrary to the public policy of the forum state; or 
(iv) Confer substantive rights, interfere with any function or duty arising out of any 
applicable law, or encroach upon any local law. 
(i) ...  
(ii) ....  
(iii) ARTICLE 6 PUBLIC POLICY EXCEPTION  
Nothing in the present Law prevents the court from refusing to take an action 
governed by the present Law if the action would be manifestly contrary to the 
public policy of this State. 
(iv) ...  
ARTICLE 7 ADDITIONAL ASSISTANCE UNDER OTHER LAWS  
Nothing in the present Law limits the power of a court or a [officeholder] to 




Principle 4 Case Management  
 
4.1. A court should, by actively managing an international insolvency case, 
coordinate and harmonize the proceedings before it with those in other states except 
where there are genuine and substantial reasons for doing otherwise and then only to 
the extent considered to be appropriate in the circumstances. 
 
Australian procedural laws  
Related articles /provisions in CBIA & Model Law: 
ARTICLE 29 COORDINATION OF A PROCEEDING UNDER [THE BANKRUPTCY ACT AND 
RELEVANT SECTIONS OF THE CORPORATIONS ACT] AND A FOREIGN PROCEEDING  
ARTICLE 25 COOPERATION AND DIRECT COMMUNICATION BETWEEN LOCAL AND 
FOREIGN COURTS /REPRESENTATIVES  
CBIA S 13 APPLICATION FOR RECOGNITION OF FOREIGN PROCEEDING  
CBIA S 14 SUBSEQUENT INFORMATION  
4.2. A court:  
(i). Should seek to achieve disposition of the international insolvency case 
effectively, efficiently, and timely, with due regard to the international character of 
the case;  
(ii). Should manage the case in consultation with the parties and the insolvency 
administrators involved and with other courts involved;  
(iii). Should determine the sequence in which issues are to be resolved; and  
(iv). May hold status conferences regarding the international insolvency case. 
 
 
PREAMBLE – effective mechanisms (a) efficient administration  
ARTICLE 25 COOPERATION AND DIRECT COMMUNICATION BETWEEN LOCAL AND 
FOREIGN COURTS /REPRESENTATIVES 
...  
 
Principle 5 Equality of Arms  
 
5.1. All judicial orders, decisions, and judgments issued in an international 
insolvency case are subject to the principle of equality of arms, so that there should 
be no substantial disadvantage to a party concerned.  
Accordingly:  
(i). Each party should have a full and fair opportunity to present evidence and legal 
arguments; 
(ii). Each party should have a full and fair opportunity to comment on the evidence 
and legal arguments presented by other parties. 
Australian procedural laws  
 
5.2. When the urgency of a situation calls for a court to issue an order, decision, or 
judgment on an expedited basis, the court should ensure: 
(i). That reasonable notice, consistent with the urgency of the situation, is provided 
by the court or the parties to all parties who may be affected by the order, decision, 
or judgment, including the major unsecured creditors, any affected secured 
creditors, and any relevant supervisory governmental authorities; 
(ii). That each party may seek to review or challenge the order, decision, or 
judgment issued on an expedited basis as soon as reasonably practicable, based on 
local law; 
(iii). That any order, decision, or judgment issued on an expedited basis is 
temporary and is limited to what the debtor or the insolvency administrator requires 
in order to continue the operation of the business or to preserve the estate for a 
limited period, appropriate to the situation. The court should then hold further 
proceedings to consider any appropriate additional relief for the debtor or the 






Principle 6 Decision and Reasoned Explanation  
 
6.1. Upon completion of the parties’ presentations relating to the opening of an 
insolvency case or the granting of recognition or assistance in an international 
insolvency case, the court should promptly issue its order, decision, or judgment. 
 
Australian procedural laws  
ARTICLE 17(3)  
An application for recognition of a foreign proceeding shall be decided upon at the 
earliest possible time. 
6.2. All parties should cooperate and consult with one another concerning 
scheduling of proceedings. 
 
6.3. The court may issue an order, decision, or judgment orally, which should be set 
forth in written or transcribed form as soon as possible. 
 
6.4. The order, decision, or judgment should identify any order previously made on 
any related subject; the period, if any, for which it will be in force; any appointment 
of an insolvency professional; and any determination regarding costs, the issues to 
be resolved, and the timetable for the relevant stages of the proceedings, including 
dates and deadlines. 
 
6.5. If the order, decision, or judgment is opposed or appealed, the court should set 
forth the legal and evidentiary grounds for the decision. 
 
 
Principle 7 Recognition 
 
7.1. An insolvency case opened in a state that, with respect to the debtor concerned, 
has jurisdiction under the rules of international jurisdiction established by these 
Global Principles, in conformity with Global Principle 13, should be recognized and 
given appropriate effect under the circumstances in every other state. 
 
Related but not equivalent articles:   
ARTICLE 15 APPLICATION FOR RECOGNITION OF FOREIGN PROCEEDINGS 
ARTICLE 16 PRESUMPTIONS CONCERNING RECOGNITION 
ARTICLE 17 DECISION TO RECOGNIZE A FOREIGN PROCEEDING  
ARTICLE 19 RELIEF THAT MAY BE GRANTED UPON APPLICATION FOR RECOGNITION OF 
A FOREIGN PROCEEDING 
ARTICLE 20 EFFECTS OF RECOGNITION OF A FOREIGN MAIN PROCEEDING 
ARTICLE 21 RELIEF THAT MAY BE GRANTED UPON RECOGNITION OF A FOREIGN 
PROCEEDING 
ARTICLE 22 PROTECTION OF CREDITORS AND OTHER INTERESTED PERSONS 
7.2. Recognition should be determined in a proceeding that is orderly, effective, 
efficient, and timely, with a minimum of formalities and with due regard to the 
requirements of Global Principle 3 (Public Policy) and Global Principle 5 (Equality 
of Arms). 
 
ARTICLE 15 APPLICATION FOR RECOGNITION OF FOREIGN PROCEEDINGS 
ARTICLE 17 DECISION TO RECOGNIZE A FOREIGN PROCEEDING  
 
Principle 8 Stay or Moratorium  
 
8.1. Insolvency cooperation may require a stay or moratorium at the earliest possible 
time in each state where the debtor has assets or where litigation is pending relating 
to the debtor or the debtor’s assets. The stay or moratorium should impose 
reasonable restraints on the debtor, creditors, and other parties. 
 
 
ARTICLE 19 RELIEF THAT MAY BE GRANTED UPON APPLICATION FOR RECOGNITION OF 
A FOREIGN PROCEEDING.  
ARTICLE 20 - EFFECTS OF RECOGNITION OF A FOREIGN MAIN PROCEEDING 
 
8.2. If the local law does not provide an effective procedure for obtaining relief from 
the stay or moratorium, then a court should exercise its discretion to provide such 







Principle 9 Cooperation and Sharing of Information Between Courts and 
Administrators  
 
9.1. Cooperation between courts and between administrators should include prompt 
and full disclosure regarding all relevant information, including assets and claims, 










ARTICLE 21 RELIEF THAT MAY BE GRANTED UPON RECOGNITION OF A FOREIGN 
PROCEEDING 
1. Upon recognition of a foreign proceeding, whether main or non-main, where 
necessary to protect the assets of the debtor or the interests of the creditors, the court 
may, at the request of the foreign representative, grant any appropriate relief, 
including: … 
(d) Providing for the examination of witnesses, the taking of evidence or the 
delivery of information concerning the debtor’s assets, affairs, rights, obligations or 
liabilities; 
 
CBIA S 13 ADDITIONAL INFORMATION TO FILE UNDER ART 15(3)  
CBIA S 14 ADDITIONAL SUBSEQUENT INFORMATION TO FILE UNDER ARTICLE 18 
SUBSEQUENT INFORMATION  
ARTICLE 25 COOPERATION AND DIRECT COMMUNICATION BETWEEN A COURT OF THIS 
STATE AND FOREIGN COURTS OR FOREIGN REPRESENTATIVES  
9.2. Insolvency administrators should provide all other insolvency administrators 
involved with prompt and full disclosure about the existence and status of the 
insolvency proceedings in which they have been appointed. 
 
CBIA S 13 ADDITIONAL INFORMATION TO FILE UNDER ART 15(3)  
ARTICLE 15(3) 
3. An application for recognition shall also be accompanied by a statement 
identifying all foreign proceedings in respect of the debtor that are known to the 
foreign representative. 
CBIA S 14 ADDITIONAL INFORMATION TO FILE UNDER ARTICLE 18(3)  
ARTICLE 18 SUBSEQUENT INFORMATION  
From the time of filing the application for recognition of the foreign proceeding, the 
foreign representative shall inform the court promptly of: (a) Any substantial change 
in the status of the recognized foreign proceeding or the status of the foreign 
representative’s appointment; and (b) Any other foreign proceeding regarding the 
same debtor that becomes known to the foreign representative. 
ARTICLE 21(1)  
the court may, at the request of the foreign representative, grant any appropriate 
relief, including: 
(d) Providing for the examination of witnesses, the taking of evidence or the 
delivery of information concerning the debtor’s assets, affairs, rights, obligations or 
liabilities; 
(e) Entrusting the administration or realization of all or part of the debtor’s assets 
located in this State to the foreign representative or another person designated by the 
court; 
(g) Granting any additional relief that may be available to [local representative] 
under the laws of this State. 
ARTICLE 27 FORMS OF COOPERATION  
(a broad provision that lists the forms of cooperation referred to in Articles 25 and 
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26 – includes the mechanism to include additional forms (although Australia has not 
done so).  
9.3. Insolvency administrators should share relevant non-public information with 
other insolvency administrators, subject to applicable law and appropriate 
confidentiality arrangements. 
 
9.4. Following recognition, a foreign representative should be entitled to use all 
available legal means to obtain information about the debtor’s assets in all 
jurisdictions where those assets may be found. 
ARTICLE 21 
9.5. An insolvency administrator, debtor, or creditor filing an insolvency case or 
seeking recognition of a foreign insolvency proceeding should provide prompt and 
full disclosure about the existence and status of any foreign insolvency case that 
concerns the same or a related debtor at the time of filing. 
 
CBIA S 13 ADDITIONAL INFORMATION TO FILE UNDER ART 15(3)  
CBIA S 14 ADDITIONAL SUBSEQUENT INFORMATION TO FILE UNDER ARTICLE 18 
SUBSEQUENT INFORMATION  
 
Principle 10 Sharing of Value  
Where a court has recognized a foreign insolvency case that has been opened in 
another state having international jurisdiction according to these Global Principles, 
the court should approve the sharing of the value of the debtor’s assets on a global 
basis. 
ARTICLE 32 RULE OF PAYMENT IN CONCURRENT PROCEEDINGS  
Without prejudice to secured claims or rights in rem, a creditor who has received 
part payment in respect of its claim in a proceeding pursuant to a law relating to 
insolvency in a foreign State may not receive a payment for the same claim in a 
proceeding under [identify laws of the enacting State relating to insolvency] 
regarding the same debtor, so long as the payment to the other creditors of the same 
class is proportionately less than the payment the creditor has already received. 
 
Principle 11 Nondiscriminatory Treatment  
Subject to Global Principle 3, a court should not discriminate against creditors or 
claimants based on nationality, residence, registered seat or domicile of the 
claimant, or the nature of the claim. 
 
 
CBIA S 12 ACCESS OF FOREIGN CREDITORS TO AUSTRALIAN INSOLVENCY 
PROCEEDINGS 
(2) For the purposes of the replacement paragraph [article 13(2)], the claims of 
foreign creditors, other than those concerning tax and social security obligations, 
must not be ranked lower than the unsecured claims of other creditors solely 
because the creditor concerned is a foreign creditor. 
ARTICLE 13 ACCESS OF FOREIGN CREDITORS TO A PROCEEDING UNDER [AUSTRALIAN 
INSOLVENCY LAWS]  
1. Subject to paragraph 2 of the present article, foreign creditors have the same 
rights regarding the commencement of, and participation in, a proceeding under 
[Australian insolvency laws] as creditors in this State. 
2. Paragraph 1 of the present article does not affect the ranking of claims in a 
proceeding under [Australian insolvency laws] or the exclusion of foreign tax and 
social security claims from such a proceeding. Nevertheless, the claims of foreign 
creditors other than those concerning tax and social security obligations shall not be 
ranked lower than [identify the class of general non-preference claims, while 
providing that a foreign claim is to be ranked lower than the general non-preference 
claims if an equivalent local claim (e.g. claim for a penalty or deferred-payment 
claim) has a rank lower than the general non-preference claims]. 
ARTICLE 23 ACTIONS TO AVOID ACTS DETRIMENTAL TO CREDITORS 
1. Upon recognition of a foreign proceeding, the foreign representative has standing 
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to initiate [refer to the types of actions to avoid or otherwise render ineffective acts 
detrimental to creditors that are available in this State to a person or body 
administering a reorganization or liquidation]. 
2. When the foreign proceeding is a foreign non-main proceeding, the court must be 
satisfied that the action relates to assets that, under the law of this State, should be 
administered in the foreign non-main proceeding. 
 
Principle 12 Adjustment of Distributions  
Where there is more than one insolvency case pending with respect to the debtor, a 
creditor should not receive more through the distributions made in a particular case 
than the percentage recovered by other creditors of the same class in that case, 
having regard to distributions already received in other cases concerning the same 
debtor. A creditor who receives more than one distribution should account for all 
previous distributions as a condition to participating in a subsequent distribution in 
another case. 
 
ARTICLE 32 RULE OF PAYMENT IN CONCURRENT PROCEEDINGS  
Without prejudice to secured claims or rights in rem, a creditor who has received 
part payment in respect of its claim in a proceeding pursuant to a law relating to 
insolvency in a foreign State may not receive a payment for the same claim in a 
proceeding under [identify laws of the enacting State relating to insolvency] 
regarding the same debtor, so long as the payment to the other creditors of the same 
class is proportionately less than the payment the creditor has already received. 
 
Principle 13 International Jurisdiction 
13.1. For the purposes of these Global Principles, the courts or other authorities of a 
state should have jurisdiction to open an insolvency case in respect of a debtor when 
either: (i) The debtor’s centre of main interests is situated within that state’s 
territory; or (ii) The debtor has an establishment within that state’s territory. 
 
ARTICLE 16 PRESUMPTIONS CONCERNING RECOGNITION 
3. In the absence of proof to the contrary, the debtor’s registered office, or habitual 
residence in the case of an individual, is presumed to be the centre of the debtor’s 
main interests. 
ARTICLE 17 DECISION TO RECOGNIZE A FOREIGN PROCEEDING 
2. The foreign proceeding shall be recognized: 
(a) As a foreign main proceeding if it is taking place in the State where the debtor 
has the centre of its main interests; or 
(b) As a foreign non-main proceeding if the debtor has an establishment within the 
meaning of subparagraph (f) of article 2 in the foreign State. 
ARTICLE 2(F) 
(f) “Establishment” means any place of operations where the debtor carries out a 
non-transitory economic activity with human means and goods or services. 
13.2. Where an insolvency case is opened on the basis of Global Principle 13.1(ii), 
its effects should generally be restricted to those assets of the debtor situated in the 
state in question.  
Such a case may be accorded more extensive effect if an insolvency case cannot be 
opened under Global Principle 13.1(i) because of conditions laid down by the law of 
the state in which the centre of main interests is situated. 
ARTICLE 21 RELIEF UPON RECOGNITION: 
3. In granting relief under the present article to a representative of a foreign 
non-main proceeding, the court must be satisfied that the relief relates to assets that, 
under the law of this State, should be administered in the foreign non-main 
proceeding or concerns information required in that proceeding. 
13.3. For the purposes of these Global Principles: (i) “Centre of main interests” 
means the place where the debtor conducts the administration of its interests on a 
regular basis, to be determined on the basis of objective factors that are known to or 
are readily ascertainable by third parties. (ii) In the case of a company or legal 
person, the place of the registered office should be presumed to be the centre of its 
main interests, unless the contrary is proved.  (iii) In the case of an individual, the 
debtor’s habitual residence should be presumed to be the centre of his or her main 
ARTICLE 16 PRESUMPTIONS CONCERNING RECOGNITION 
3. In the absence of proof to the contrary, the debtor’s registered office, or habitual 






interests, unless the contrary is proved. In the case of an individual who is engaged 
in a business, trade, or profession, the debtor’s professional domicile or, if there is 
none, the debtor’s registered business address should be presumed to be his or her 
centre of main interests, unless the contrary is proved. 
(iv) An “establishment” means a place of operations where or through which the 
debtor carries out an economic activity on a nontransitory basis, with human means 
and assets or services, to be determined on the basis of objective factors that are 
known to or are readily ascertainable by third parties. Such activities may be 
commercial, industrial, or professional. 
ARTICLE 2(F) 
(f) “Establishment” means any place of operations where the debtor carries out a 
non-transitory economic activity with human means and goods or services. 
13.4. Where an insolvency case is opened on the basis of Global Principle 13.1(i), 
the court should determine whether the centre of main interests is situated within the 
territory of the forum state. For this purpose, the location of the centre of main 
interests should be determined as of the earliest date on which the debtor or a party 
with standing seeks to invoke the jurisdiction to open the insolvency case. 
 
13.5. If the debtor’s centre of main interest was previously in a different state (the 
“Prior State”) from the state in which the insolvency case was opened, the 
international jurisdiction of the Prior State should not be displaced unless either (i) 
at the time of the alleged relocation of the centre of main interests, the debtor was 
able to pay all debts and liabilities incurred prior to that time or (ii) the debtor has 
fully paid or concluded a composition or compromise in respect of its obligations 
incurred before the relocation of its centre of main interests. Alternatively, 
jurisdiction of the Prior State may be displaced if there is no undue prejudice to 
creditors whose claims arose from dealings with the debtor during the time when the 
debtor’s centre of main interest was in the Prior State. 
 
 
Principle 14 Alternative Jurisdiction  
14.1. In the absence of international jurisdiction based on Global Principle 13.1, a 
court may exercise jurisdiction to open an insolvency case under its local law. 
ARTICLE 11 APPLICATION BY A FOREIGN REPRESENTATIVE TO COMMENCE A 
PROCEEDING UNDER [AUST INSOLVENCY LAWS] 
A foreign representative is entitled to apply to commence a proceeding under [Aust 
insolvency laws] if the conditions for commencing such a proceeding are otherwise 
met. 
ARTICLE 28 COMMENCEMENT OF A PROCEEDING UNDER [AUST INSOLVENCY LAWS] 
AFTER RECOGNITION OF A FOREIGN MAIN PROCEEDING 
After recognition of a foreign main proceeding, a proceeding under [Aust 
insolvency laws] may be commenced only if the debtor has assets in this State; the 
effects of that proceeding shall be restricted to the assets of the debtor that are 
located in this State and, to the extent necessary to implement cooperation and 
coordination under articles 25, 26 and 27, to other assets of the debtor that, under 
the law of this State, should be administered in that proceeding. 
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14.2. In an insolvency case where jurisdiction is based on Global Principle 14.1 and 
the local law, the court should cooperate with the court in an insolvency case in 
another state where jurisdiction is based on Global Principle 13.1. 
ARTICLE 29 COORDINATION OF A PROCEEDING UNDER [AUST INSOLVENCY LAWS] 
AND A FOREIGN PROCEEDING 
Where a foreign proceeding and a proceeding under [Aust insolvency laws] are 
taking place concurrently regarding the same debtor, the court shall seek 
cooperation and coordination under articles 25, 26 and 27, ...  
14.3. In an insolvency case where jurisdiction is based on Global Principle 14.1 and 
the local law, the court should normally restrict its actions to assets and operations 
within the forum state. 
ARTICLE 23 (2)  
When the foreign proceeding is a foreign non-main proceeding, the court must be 
satisfied that the action relates to assets that, under the law of this State, should be 
administered in the foreign non-main proceeding. 
 
Principle 15 Request for Recognition  
15.1. In an insolvency case where jurisdiction is based on Global Principle 13.1, 
courts and relevant authorities in all other states should provide access to the 
representative of that case and should grant recognition to that case and its 
representative. 
ARTICLE 9 RIGHT OF DIRECT ACCESS 
A foreign representative is entitled to apply directly to a court in this State. 
ARTICLE 15 APPLICATION FOR RECOGNITION OF A FOREIGN PROCEEDING 
A foreign representative may apply to the court for recognition of the foreign 
proceeding in which the foreign representative has been appointed. 
15.2. A court should deny recognition to an insolvency case pending in another state 
if recognition would be manifestly contrary to public policy in the forum state. 
ARTICLE 6 PUBLIC POLICY EXCEPTION 
Nothing in the present Law prevents the court from refusing to take an action 
governed by the present Law if the action would be manifestly contrary to the public 
policy of this State. 
ARTICLE 17 DECISION TO RECOGNIZE A FOREIGN PROCEEDING  
Subject to article 6, a foreign proceeding shall be recognized if: ...  
15.3. In an insolvency case where jurisdiction is based on Global Principle 14.1 and 
the local law, a court in another state may grant such recognition and assistance to 
that case and its representative as permitted by the forum state’s local law. For this 
purpose, the court may give due regard to the extent to which the court exercising 
jurisdiction under Global Principle 14.1 and the local law is cooperating with any 
insolvency case concerning the same debtor that is pending in a court exercising 
jurisdiction under Global Principle 13. 
 
ML ARTICLE 29 COORDINATION OF A PROCEEDING UNDER [AUST INSOLV. LAWS] 
AND A FOREIGN PROCEEDING 
ARTICLE 17(2).  
The foreign proceeding shall be recognized: 
(a) As a foreign main proceeding if it is taking place in the State where the debtor 
has the centre of its main interests; or 
(b) As a foreign non-main proceeding if the debtor has an establishment within the 
meaning of subparagraph (f) of article 2 in the foreign State. 
 
Principle 16 Modification of Recognition 
Recognition may be modified if the court becomes aware of evidence that warrants 
such action. Such evidence may include evidence:  (i) That there was fraud in the 
opening of the foreign insolvency case or in obtaining recognition in the recognizing 
court, (ii) That the foreign insolvency case was opened in the absence of 
international jurisdiction based on Global Principle 13, (iii) That the initial decision 
to recognize the foreign insolvency case was based on an incomplete or erroneous 
understanding of the relevant facts, or  
(iv) That there has been a material change of circumstances following the opening 
of the foreign insolvency case or its recognition by the court.  
CBIA S 14 ADDITIONAL SUBSEQUENT INFORMATION TO FILE  
ARTICLE 18 SUBSEQUENT INFORMATION 
From the time of filing the application for recognition of the foreign proceeding, the 
foreign representative shall inform the court promptly of: 
(a) Any substantial change in the status of the recognized foreign proceeding or the 
status of the foreign representative’s appointment; 
(b) Any other foreign proceeding regarding the same debtor that becomes known to 
the foreign representative. 
ARTICLE 22 PROTECTION OF CREDITORS AND OTHER INTERESTED PERSONS  
3.The court may, at the request of the foreign representative or a person affected by 




Principle 17 Stay or Moratorium upon Recognition  
17.1. Unless a stay already exists because of a domestic insolvency case concerning 
the same debtor, if a court recognizes a foreign insolvency case as a main 
proceeding with respect to the debtor it should promptly grant a stay or moratorium 
prohibiting the unauthorized disposition of the debtor’s assets and restraining 
actions by creditors to enforce their rights and remedies against the debtor or the 
debtor’s assets. 
  
ARTICLE 20 EFFECTS OF RECOGNITION OF A FOREIGN MAIN PROCEEDING 
1. Upon recognition of a foreign proceeding that is a foreign main proceeding: - 
[automatic stay] 
 
ARTICLE 21 RELIEF THAT MAY BE GRANTED UPON RECOGNITION OF A FOREIGN 
PROCEEDING 
17.2. In a reorganization case, the stay or moratorium should normally permit the 
continued operation of the debtor’s business. 
  
17.3. Where there is no domestic insolvency proceeding pending in the recognizing 
state, if the court recognizes a foreign insolvency case as a main proceeding with 
respect to the debtor, and has granted a stay or moratorium that is substantially 
equivalent to the stay or moratorium in a domestic insolvency case, the stay or 
moratorium in the main proceeding should not apply in the recognizing state and, 
conversely, the stay or moratorium in the recognizing state should not apply in the 
state of the main proceeding. 
 
ARTICLE 29 COORDINATION OF A PROCEEDING UNDER [AUST INSOLV LAWS] AND A 
FOREIGN PROCEEDING 
(c) In granting, extending or modifying relief granted to a representative of a foreign 
non-main proceeding, the court must be satisfied that the relief relates to assets that, 
under the law of this State, should be administered in the foreign non-main 
proceeding or concerns information required in that proceeding. 
 
Principle 18 Reconciliation of Says or Moratoriums in Parallel Proceedings 
18.1. Where there is more than one insolvency case pending with respect to a 
debtor, each court should minimize conflicts between the applicable stays or 
moratoriums. 
ARTICLE 30 COORDINATION OF MORE THAN ONE FOREIGN PROCEEDING 
(a) Any relief granted under article 19 or 21 to a representative of a foreign non-
main proceeding after recognition of a foreign main proceeding must be consistent 
with the foreign main proceeding; 
(b) If a foreign main proceeding is recognized after recognition, or after the filing of 
an application for recognition, of a foreign non-main proceeding, any relief in effect 
under article 19 or 21 shall be reviewed by the court and shall be modified or 
terminated if inconsistent with the foreign main proceeding; 
(c) If, after recognition of a foreign non-main proceeding, another foreign non-main 
proceeding is recognized, the court shall grant, modify or terminate relief for the 
purpose of facilitating coordination of the proceedings 
18.2. Where there is more than one insolvency case pending with respect to a debtor 
and an insolvency case in one state has been recognized as a main proceeding by the 
court in a second state, the stay or moratorium applicable or issued in the 
recognizing state should apply in a third state only to the extent that the stay or 
moratorium in the main proceeding does not apply. 
ARTICLE 30 COORDINATION OF MORE THAN ONE FOREIGN PROCEEDING 
(a) Any relief granted under article 19 or 21 to a representative of a foreign non-
main proceeding after recognition of a foreign main proceeding must be consistent 
with the foreign main proceeding; 
 
 
Principle 19 Abusive or Superfluous Filings 
19.1. Where there is more than one insolvency case pending with respect to a 
debtor, and the court determines that an insolvency case pending before it is not a 
main proceeding and that the forum state has little interest in the outcome of the 
proceeding pending before it, the court should (i) dismiss the insolvency case, if 
dismissal is permitted under its law and no undue prejudice to creditors will result; 
or (ii) ensure that the stay or moratorium in the proceeding before it does not have 
effect outside that state. 
 
ARTICLE 19 (4)  
The court may refuse to grant relief under the present article if such relief would 
interfere with the administration of a foreign main proceeding.  
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19.2. Global Principle 19.1 should not be applied until a main proceeding has been 
opened by a court that has international jurisdiction on the basis of these Global 
Principles. 
Principle 20 Court Access  
20.1. Upon recognition, a representative of a foreign insolvency case should have 
direct access to any court in the recognizing state necessary for the exercise of its 
legal rights. 
ARTICLE 12 PARTICIPATION OF A FOREIGN REPRESENTATIVE IN A PROCEEDING UNDER 
[AUST INSOLV LAWS]  
Upon recognition of a foreign proceeding, the foreign representative is entitled to 
participate in a proceeding regarding the debtor under [Aust insolv laws]. 
ARTICLE 9 RIGHT OF DIRECT ACCESS 
A foreign representative is entitled to apply directly to a court in this State. 
ARTICLE 10 LIMITED JURISDICTION 
The sole fact that an application pursuant to the present Law is made to a court in 
this State by a foreign representative does not subject the foreign representative of 
the foreign assets and affairs of the debtor to the jurisdiction of the courts of this 
State for any purpose other than the application. 
20.2. Upon recognition, a representative of a foreign insolvency case that is a main 
proceeding should have access to any court to the same extent as a domestic 
insolvency administrator. 
2(d) “Foreign representative” means a person or body, including one 
appointed on an interim basis, authorized in a foreign proceeding to administer the 
reorganization or the liquidation of the debtor’s assets or affairs or to act as a 
representative of the foreign proceeding; 
ARTICLE 9 RIGHT OF DIRECT ACCESS 
A foreign representative is entitled to apply directly to a court in this State. 
ARTICLE 15 APPLICATION FOR RECOGNITION OF A FOREIGN PROCEEDING 
1. A foreign representative may apply to the court for recognition of the foreign 
proceeding in which the foreign representative has been appointed. 
20.3. Upon recognition, a representative of a foreign insolvency case that is a main 
proceeding should be able to request the opening of a domestic insolvency case with 
respect to the debtor. 
 
Principle 21 Language 
21.1. Where there is more than one insolvency case pending with respect to a 
debtor, the insolvency administrators should determine the language in which 
communications should take place with due regard to convenience and the reduction 
of costs. Notices should indicate their nature and significance in the languages that 
are likely to be understood by the recipients. 
21.2. Courts should permit the use of languages other than those regularly used in 
local proceedings in all or part of the proceedings, with due regard to the local law 
and available resources, if no undue prejudice to a party will result. 
21.3. Courts should accept documents in the language designated by the insolvency 
administrators without translation into the local language, except to the extent 
necessary to ensure that the local proceedings are conducted effectively and without 
undue prejudice to interested parties. 
21.4. Courts should promote the availability of orders, decisions, and judgments in 
languages other than those regularly used in local proceedings, with due regard to 
the local law and available resources, if no undue prejudice to a party will result. 
 
ARTICLE 15  
4. The court may require a translation of documents supplied in support of the 






Principle 22 Authentication  
Where authentication of documents is required, courts should permit the 
authentication of documents on any basis that is rapid and secure, including via 




2. An application for recognition shall be accompanied by: 
(a) A certified copy of the decision commencing the foreign proceeding and 
appointing the foreign representative; or 
(b) A certificate from the foreign court affirming the existence of the foreign 
proceeding and of the appointment of the foreign representative; or 
(c) In the absence of evidence referred to in subparagraphs (a) and (b), any other 
evidence acceptable to the court of the existence of the foreign proceeding and of 
the appointment of the foreign representative. 
 
Principle 23 Communications Between Courts; Intermediaries 
23.1 Courts before which insolvency cases or requests to recognize foreign 
insolvency proceedings or requests for assistance are pending should, if necessary, 
communicate with each other directly or through the insolvency administrators to 
promote the orderly, effective, efficient, and timely administration of the cases. 
 
ARTICLE 25 COOPERATION AND DIRECT COMMUNICATION BETWEEN A COURT OF THIS 
STATE AND FOREIGN COURTS OR FOREIGN REPRESENTATIVES 
2. The court is entitled to communicate directly with, or to request information or 
assistance directly from, foreign courts or foreign representatives. 
ARTICLE 27 FORMS OF COOPERATION 
Cooperation referred to in articles 25 and 26 may be implemented by any 
appropriate means, including: (a) – (f)   
23.2. Such communications should utilize modern methods of communication, 
including electronic communications as well as written documents delivered in 
traditional ways.  
 
The Global Guidelines for Court-to-Court Communications, set out in Section III of 
these Global Principles, should be employed. Electronic communications should 
utilize technology that is commonly used and reliable. 
Practice Directions:  
• Supreme Court of New South Wales, Practice Note No. SC Eq 6 of 2009 - 
Supreme Court Equity Division – Cross-Border Insolvency: Cooperation 
with Foreign Courts or Foreign Representatives, 11 March 2009;  
• Supreme Court of Tasmania, Practice Direction No 2 of 2009, 27 February 
2009;  
• Supreme Court of Western Australia, Consolidated Practice Directions 
2009- 9.11 Specialised Procedures - Cross Border Insolvency - 
Cooperation with Foreign Courts or Foreign Representatives;  
• Supreme Court of the Northern Territory, Practice Direction No 5 of 2009 - 
Corporations Law Rules Division 15A - Cross Border Insolvency - 
Cooperation with Foreign Courts or Foreign Representatives, 11 June 
2009;  
• Supreme Court of South Australia, Division 15A [Proceedings under the 
Cross-Border Insolvency Act 2008] of the Corporations Rules 2003;  
• Court Procedures Rules 2006 (ACT) Schedule 6 – Corporations Rules;  
• Supreme Court of Victoria, Practice Note No 6 of 2011 - Cross-Border 
Insolvency Applications and Cooperation with Foreign Courts or Foreign 
Representatives;  
• Federal Court of Australia, Federal Court Practice Note Corp 2 Cross-






23.3. Courts should consider the use of one or more protocols to manage the 
proceedings with the agreement of the parties, and approval by the courts 
concerned. 
ARTICLE 27(D)  
(d)  Approval or implementation by courts of agreements concerning the 
coordination of proceedings 
23.4. Courts should consider the appointment of one or more independent 
intermediaries, within the meaning of Global Principle 23.5, to ensure that an 
international insolvency case proceeds in accordance with these Global Principles. 
The court should give due regard to the views of the insolvency administrators in 
the pending insolvency cases before appointing an intermediary. The role of the 
intermediary may be set out in a protocol or an order of the court. 
ARTICLE 27 (A) 
(a) Appointment of a person or body to act at the direction of the court; 
 
23.5. An intermediary: 
(i) Should have the appropriate skills, qualifications, experience, and professional 
knowledge, and should be fit and proper to act in an international insolvency 
proceeding; 
(ii) Should be able to perform his or her duties in an impartial manner, without any 
actual or apparent conflict of interest; 
(iii) Should be accountable to the court that appoints him or her;  
(iv) Should be compensated from the estate of the insolvency case in which the 
court has jurisdiction. 
 
 
Principle 24 Control of Assets  
24.1 If there is not a domestic insolvency case pending with respect to the debtor, 
then: 
(i) upon recognition, a representative of a foreign insolvency case should be given 
legal control, and assistance in obtaining practical control, of the debtor’s assets, 
wherever they are located, to the same extent as a domestic insolvency 
administrator; (ii) upon recognition, a representative of a foreign insolvency case 
should be permitted to remove assets to another jurisdiction, where doing so is 
appropriate for the purposes of the insolvency case and if there is no undue 
prejudice to creditors. 
24.2 If Global Principle 24.1 applies, the representative of a foreign proceeding is 
subject to the same level of accountability towards the court of the situs as would be 






ARTICLE 19 RELIEF THAT MAY BE GRANTED UPON APPLICATION FOR RECOGNITION OF 
A FOREIGN PROCEEDING 
... to the foreign representative or another person designated by the court, in order to 
protect and preserve the value of assets that, by their nature or because of other 
circumstances, are perishable, susceptible to devaluation or otherwise in jeopardy; 
ARTICLE 20 EFFECTS OF RECOGNITION OF A FOREIGN MAIN PROCEEDING 
3. Paragraph 1 (a) of the present article does not affect the right to commence 
individual actions or proceedings to the extent necessary to preserve a claim against 
the debtor. 
4. Paragraph 1 of the present article does not affect the right to request the 
commencement of a proceeding under [Aust insolv laws] or the right to file claims 
in such a proceeding. 
ARTICLE 21 RELIEF THAT MAY BE GRANTED UPON RECOGNITION OF A FOREIGN 
PROCEEDING 
2. Upon recognition of a foreign proceeding, whether main or non-main, the court 
may, at the request of the foreign representative, entrust the distribution of all or part 
of the debtor’s assets located in this State to the foreign representative or another 
person designated by the court, provided that the court is satisfied that the interests 
of creditors in this State are adequately protected. 
3. In granting relief under the present article to a representative of a foreign non-
main proceeding, the court must be satisfied that the relief relates to assets that, 
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under the law of this State, should be administered in the foreign non-main 
proceeding or concerns information required in that proceeding. 
ARTICLE 22 PROTECTION OF CREDITORS AND OTHER INTERESTED PERSONS 
 
Principle 25 Notice  
25.1. If an insolvency case appears to include claims of known foreign creditors 
from a state where an insolvency case is not pending, the court should assure that 
sufficient notice is given to permit those creditors to have full and fair opportunity 
to file claims and participate in the case. Such notice should include publication in 
the Official Gazette (or equivalent publication) of each state concerned. 
25.2. For the purposes of notification within the meaning of Global Principle 25.1, a 
person or legal entity is a known foreign creditor if:  
(i) The debtor’s business records establish that the debtor owes or may owe a debt to 
that person or legal entity; and  
(ii) The debtor’s business records establish the address of that person or legal entity. 
 
ARTICLE 14 NOTIFICATION TO FOREIGN CREDITORS OF A PROCEEDING UNDER [AUST 
INSOLV LAWS] 
1. Whenever under [Aust insolv laws] notification is to be given to creditors in this 
State, such notification shall also be given to the known creditors that do not have 
addresses in this State. The court may order that appropriate steps be taken with a 
view to notifying any creditor whose address is not yet known. 
2. Such notification shall be made to the foreign creditors individually, unless the 
court considers that, under the circumstances, some other form of notification would 




Principle 26 Cooperation  
26.1. Insolvency administrators in parallel proceedings should cooperate in all 
aspects of the cases. The use of an agreement or “protocol” should be considered to 
promote the orderly, effective, efficient, and timely administration of the cases. 
26.2. A protocol for cooperation among insolvency administrators should address 
the coordination of requests for court approvals of related decisions and actions 
when required and communication with creditors and other parties. To the extent 
possible, it should also provide for timesaving procedures to avoid unnecessary and 
costly court hearings and other proceedings. 
 
CBIA S 18 FORMS OF COOPERATION 
No additional forms or examples of cooperation are added by subparagraph (f) of 
Article 27 of the Model Law (as it has the force of law in Australia). 
ARTICLE 27FORMS OF COOPERATION 
Cooperation referred to in articles 25 and 26 may be implemented by any 
appropriate means, including:. 
(d) Approval or implementation by courts of agreements concerning the 
coordination of proceedings; 
ARTICLE 26 COOPERATION AND DIRECT COMMUNICATION BETWEEN THE [LOCAL REP] 
AND FOREIGN COURTS OR FOREIGN REPRESENTATIVES 
1. In matters referred to in article 1, shall, in the exercise of its functions and subject 
to the supervision of the court, cooperate to the maximum extent possible with 
foreign courts or foreign representatives. 
2. The [local rep] is entitled, in the exercise of its functions and subject to the 
supervision of the court, to communicate directly with foreign courts or foreign 
representatives. 
 
Principle 27 Coordination  
27.1. Where there are parallel proceedings, each insolvency administrator should 
obtain court approval of an action affecting assets or operations in that forum if 
required by local law, except as otherwise provided in a protocol approved by that 
court. 
27.2. An insolvency administrator should seek prior agreement from any other 
insolvency administrator as to matters that concern proceedings or assets in that 
administrator’s jurisdiction, except where emergency circumstances make this 
unreasonable. 
  
ML ARTICLE 30 COORDINATION OF MORE THAN ONE FOREIGN PROCEEDING 
In matters referred to in article 1, in respect of more than one foreign proceeding 
regarding the same debtor, the court shall seek cooperation and coordination under 
articles 25, 26 and 27, and the following shall apply: 
(a) Any relief granted under article 19 or 21 to a representative of a foreign non-
main proceeding after recognition of a foreign main proceeding must be consistent 
with the foreign main proceeding; 
(b) If a foreign main proceeding is recognized after recognition, or after the filing of 
an application for recognition, of a foreign non-main proceeding, any relief in effect 
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27.3. A court should consider whether the insolvency administrator in a main 
proceeding, or his or her agent, should serve as the insolvency administrator or 
coadministrator in another proceeding to promote the coordination of the 
proceedings. 
under article 19 or 21 shall be reviewed by the court and shall be modified or 
terminated if inconsistent with the foreign main proceeding; 
(c) If, after recognition of a foreign non-main proceeding, another foreign non-main 
proceeding is recognized, the court shall grant, modify or terminate relief for the 
purpose of facilitating coordination of the proceedings. 
ARTICLE 27  
(c) Coordination of the administration and supervision of the debtor’s assets and 
affairs; 
(e) Coordination of concurrent proceedings regarding the same debtor; 
ARTICLES 28, 29. 
 
 
Principle 28 Notice Among Administrators  
An insolvency administrator should receive prompt and prior notice of a court 
hearing or the issuance of a court order, decision, or judgment that is relevant to that 
administrator. 
 
ARTICLE 19 (2)  
allows for provisions re. notice – there are no provisions inserted within the CBIA.  
 
 
Principle 29 Cross-border Sales 
When there are parallel insolvency proceedings and assets will be sold, courts, 
insolvency administrators, the debtor and other parties, should cooperate in order to 
obtain the maximum aggregate value for the assets of the debtor as a whole, across 
national borders. Each of the courts involved should approve sales that will produce 




Principle 30 Assistance to Reorganization  
If a court recognizes a foreign insolvency case that is a reorganization case as a 
main proceeding with respect to the debtor according to these Global Principles, the 
court should conduct any parallel domestic case in a manner that is as consistent 
with the reorganization objective in the main proceeding as is possible under the 





Principle 31 Post-Insolvency Financing  
Where there are parallel proceedings, especially in reorganization cases, insolvency 
administrators and courts should cooperate to obtain necessary post-insolvency 
financing, including the granting of priority or secured status to lenders, with due 
regard to local law. Where there are parallel proceedings, insolvency administrators 
should cooperate to reach a common position with respect to the avoidance of pre-









Principle 32 Avoidance Actions 
Where there are parallel proceedings, insolvency administrators should cooperate to 
reach a common position with respect to the avoidance of pre-insolvency 
transactions involving the debtor, with due regard to local law. 
ARTICLE 23 ACTIONS TO AVOID ACTS DETRIMENTAL TO CREDITORS 
1. Upon recognition of a foreign proceeding, the foreign representative has standing 
to initiate [local actions by local reps to avoid or otherwise render ineffective acts 
detrimental to creditors ]. 
2. When the foreign proceeding is a foreign non-main proceeding, the court must be 
satisfied that the action relates to assets that, under the law of this State, should be 
administered in the foreign non-main proceeding. 
 
Principle 33 Information Exchange  
Insolvency administrators in parallel proceedings should make prompt and full 
disclosure to each other on a continuing basis of all relevant information they have, 
including a list of all claims and claimants indicating whether the claims are asserted 




ARTICLE 27 FORMS OF COOPERATION 
(b) Communication of information by any means considered appropriate by the 
court; 
 
Principle 34 Claims  
Where there are parallel proceedings, each of which is taking place in a state whose 
courts have international jurisdiction with respect to the debtor according to these 
Global Principles, claims admissible and allowable in one proceeding should be 
accepted in each of the other proceedings, except as to distinct factual and legal 
issues arising under the other state’s applicable law. 
 
 
ARTICLE 32 RULE OF PAYMENT IN CONCURRENT PROCEEDINGS 
 




Principle 35 Limits on Priorities  
35.1. A claim that is governed by the law of a state other than that in which 
insolvency proceedings are taking place should in principle have only the priority it 
would have in a strictly territorial process conducted in the state whose law governs 
the insolvency proceedings, and restricted to assets located in that state. 




Principle 36 Plan Binding on Participant  
36.1. If a Plan of Reorganization is adopted in a main proceeding pending in a court 
with international jurisdiction with respect to the debtor under Global Principle 13.1, 
and there is no parallel proceeding pending with respect to the debtor, the Plan 
should be final and binding upon the debtor and the creditors who participate in the 
main proceeding. 
36.2. For this purpose, participation includes (i) filing a claim; (ii) voting on the 







Principle 37 Plan Binding: Personal Jurisdiction 
If a Plan of Reorganization is adopted in a main proceeding in a court with 
international jurisdiction with respect to the debtor under Global Principle 13.1, and 
there is no parallel proceeding pending with respect to the debtor, the Plan should be 
final and binding upon an unsecured creditor who received adequate individual 
notice and over whom the court has jurisdiction in ordinary commercial matters 





Comparative Table: ALI-III Global Guidelines / ALI NAFTA Guidelines / UNCITRAL Practice Guide 
 
ALI/III Global Guidelines for Court-to-Court 
Communications in Internat. Insolv. Cases 
ALI NAFTA Principles on Court-to-Court 
Communication 370  
UNCITRAL Practice Guide on Cross-border 
Insolvency Cooperation  371 (Sample Clauses) 
Guideline 1  Overriding Objective 
 
1.1 These Global Guidelines embody the overriding 
objective to enhance coordination and 
harmonization of insolvency proceedings that 
involve more than one state through 
communications among the jurisdictions involved. 
1.2 These Global Guidelines function in the context of 
the Global Principles of Cooperation in International 
Insolvency Cases and therefore do not intend to 
interfere with the independent exercise of 
jurisdiction by national courts as expressed in 





General means of cooperation 
 
To assist in the efficient administration of the insolvency 
proceedings, the debtor, the creditor committee and the 
insolvency representatives shall: 
(a) Cooperate with each other in connection with actions 
taken in the courts of States A and B; 
(b) Take any other appropriate steps to coordinate the 
administration of the proceedings in States A and B for 




Comity and independence of courts 
(1) The approval and implementation of this agreement 
shall not diminish the independent jurisdiction of the 
courts of State A and State B. Approval and 
implementation of this agreement shall not be deemed to 
constitute an infringement of the sovereignty of State A 
or State B. 
(2) In accordance with the principles of comity and 
independence established in paragraph 1 above, nothing 
in this agreement shall be construed to: 
(a) Increase, decrease or otherwise modify the 
independence, sovereignty or jurisdiction of the court of 
State A or State B, including the ability of any such court 
to provide appropriate relief under applicable law; 
(b) Require the court of State A or State B to take any 
action that is inconsistent with its obligations under the 
                                                          
370The American Law Institute, Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases,  16 May 2000 
<http://www.iiiglobal.org/component/jdownloads/finish/18/313.html>.  




laws of State A or State B; 
(c) Require the debtor, the creditor committee or the 
insolvency representatives to take any action or refrain 
from taking any action that would result in a breach of 
any duty imposed on them by any applicable law; 
(d) Authorize any action that requires the specific 
approval of one or both of the courts under the 
insolvency laws of State A or State B after appropriate 
notice and a hearing (except to the extent that such action 
is specifically described in this agreement). 
(3) The debtor, the creditor committee, the insolvency 
representatives and the latter’s respective employees, 
members, agents and professionals shall respect and 
comply with the duties imposed upon them by the laws 
of State A and State B and other applicable laws, 
regulations or orders of courts of competent jurisdiction. 
 
Guideline 2   Consistency with Procedural Law 
 
Except in cases of urgency, prior to a 
communication with another court, the court should 
be satisfied that such a communication with all 
applicable rules of procedure in its state.  Where a 
court intends to apply these Global Guidelines (in 
whole or in part and with or without modifications), 
the Guidelines to be employed should, wherever 
possible, be formally adopted in each individual 
case before they are applied.  Coordination of 
Global Guidelines between courts is desirable and 
officials of both courts may communicate in 
accordance with Global Guideline 9(d) with regard 




Except in circumstances of urgency, prior to a 
communication with another Court, the Court 
should be satisfied that such a communication is 
consistent with all applicable Rules of Procedure in 
its country. Where a Court intends to apply these 
Guidelines (in whole or in part and with or without 
modifications), the Guidelines to be employed 
should, wherever possible, be formally adopted 
before they are applied. Coordination of Guidelines 
between courts is desirable and officials of both 
courts may communicate in accordance with 
Guideline 8(d) with regard to the application and 






Guideline 3   Court-to-Court Communication 
 
A court may communicate with another court in 
connection with matters relating to proceedings before it 
for the purposes of coordinating and harmonizing 
proceedings before it with those in the other jurisdiction. 
Guideline 2 
 
A Court may communicate with another Court in 
connection with matters relating to proceedings before 
it for the purposes of coordinating and harmonizing 




Communication between courts 
The courts of States A and B may communicate with 
one another with respect to any matter relating to the 
State A and State B proceedings.  
In addition, the courts may conduct joint or coordinated 
hearings with respect to any matter relating to the 
conduct, administration, determination or disposition of 
any aspect of those proceedings, provided both courts 
consider such hearings to be necessary or advisable 
and, in particular, to facilitate or coordinate the proper 
and efficient conduct of the proceedings.  
With respect to any such hearings, unless otherwise 
ordered, the following procedures will be followed: 
... 
(c) Any party intending to rely on any written 
evidentiary materials in support of a submission to 
either court in connection with any such hearing shall 
file those materials, which shall be consistent with the 
procedural and evidentiary rules and requirements of 
each court, in advance of the hearing. If a party has not 
previously appeared in or does not wish to submit to 
the jurisdiction of either court, it shall be entitled to file 
such materials without, by the act of filing, being 
deemed to have submitted to the jurisdiction of the 
court in which such material is filed, provided it does 
not request in those materials or submissions any 
affirmative relief from the court to which it does not 
wish to submit; 
(d) Submissions or applications by any party shall be 
made initially only to the court in which such party is 
appearing and seeking relief. Where a joint or 
coordinated hearing is scheduled, the party making 
such applications or submissions shall file courtesy 
copies with the other court. Applications seeking relief 
from both courts must be filed with both courts; 
(e) The judges who will hear any such application shall 
be entitled to communicate with each other, with or 
without counsel present, to establish guidelines for the 
orderly submission of documents and other materials 
and the rendering of decisions of the courts and to deal 
with any related procedural or administrative matters; 
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(f) The judges shall be entitled to communicate with 
each other after any such hearing, without counsel 
present, for the purposes of  
(i) determining whether consistent rulings can be made 
by both courts, 
(ii) coordinating the terms of the courts’ respective 
rulings and  
(iii) addressing any other procedural or administrative 
matter. 
Guideline 4   Court to Insolvency Administrator 
Communication 
 
A court may communicate with an insolvency 
administrator in another jurisdiction or an authorized 
representative of the court in that jurisdiction in 
connection with the coordination and harmonization of 




A Court may communicate with an Insolvency 
Administrator in another jurisdiction or an authorized 
Representative of the Court in that jurisdiction in 
connection with the coordination and harmonization of 




Guideline 5   Insolvency Administrator to Foreign 
Court Communication 
 
A court may permit a duly authorized insolvency 
administrator to communicate with a foreign court 
directly, subject to the approval of the foreign court, or 
through an insolvency administrator in the foreign 
jurisdiction or through an authorized representative of 




A Court may permit a duly authorized Insolvency 
Administrator to communicate with a foreign Court 
directly, subject to the approval of the foreign Court, or 
through an Insolvency Administrator in the other 
jurisdiction or through an authorized Representative of 




Guideline 6   Receiving and Handling 
Communication 
 
A court may receive communications from a foreign 
court or from an authorized representative of the foreign 
court or from a foreign insolvency administrator and 
should respond directly if the communication is from a 
foreign court (subject to Global Principle 8 in the case of 
two-way communications) and may respond directly or 
through an authorized representative of the court or 
through a duly authorized insolvency administrator if the 
communication is from a foreign insolvency 




A Court may receive communications from a foreign 
Court or from an authorized Representative of the 
foreign Court or from a foreign Insolvency 
Administrator and should respond directly if the 
communication is from a foreign Court (subject to 
Guideline 7 in the case of two-way communications) 
and may respond directly or through an authorized 
Representative of the Court or through a duly 
authorized Insolvency Administrator if the 
communication is from a foreign Insolvency 






Guideline 7   Methods of Communication 
 
To the fullest extent possible under any applicable law, 
communications from a court to another court may take 
place by or through the court: 
(a) Sending or transmitting copies of formal orders, 
judgments, opinions, reasons for decision, 
endorsements, transcripts of proceedings, or 
other documents directly to the other court and 
providing advance notice to counsel for 
affected parties in such manner as the court 
considers appropriate; 
(b) Directing counsel or a foreign or domestic 
insolvency administrator to transmit or deliver 
copies of documents, pleadings, affidavits, 
factums, briefs or other documents that are filed 
or to be filed with the Court to the other Court 
in such fashion as may be appropriate and 
providing advance notice to counsel for 
affected parties in such manner as the court 
considers appropriate; 
(c) Participating in two-way communications with 
the other court telephone or video conference 
call or other electronic means, in which Global 
Guideline 8 should apply. 
Guideline 6 
 
Communications from a Court to another Court may 
take place by or through the Court: 
 
(a) Sending or transmitting copies of formal 
orders, judgments, opinions, reasons for 
decision, endorsements, transcripts of 
proceedings, or other documents directly to 
the other Court and providing advance notice 
to counsel for affected parties in such manner 
as the Court considers appropriate; 
 
(b) Directing counsel or a foreign or domestic 
Insolvency Administrator to transmit or 
deliver copies of documents, pleadings, 
affidavits, factums, briefs, or other documents 
that are filed or to be filed with the Court to 
the other Court in such fashion as may be 
appropriate and providing advance notice to 
counsel for affected parties in such manner as 
the Court considers appropriate; 
 
(c) Participating in two-way communications 
with the other Court by telephone or video 
conference call or other electronic means, in 
which case Guideline 7 should apply. 
With respect to any such hearings, unless otherwise 
ordered, the following procedures will be followed: 
... 
... 
(c) Any party intending to rely on any written 
evidentiary materials in support of a submission to 
either court in connection with any such hearing shall 
file those materials, which shall be consistent with the 
procedural and evidentiary rules and requirements of 
each court, in advance of the hearing. If a party has not 
previously appeared in or does not wish to submit to 
the jurisdiction of either court, it shall be entitled to file 
such materials without, by the act of filing, being 
deemed to have submitted to the jurisdiction of the 
court in which such material is filed, provided it does 
not request in those materials or submissions any 
affirmative relief from the court to which it does not 
wish to submit; 
(d) Submissions or applications by any party shall be 
made initially only to the court in which such party is 
appearing and seeking relief. Where a joint or 
coordinated hearing is scheduled, the party making 
such applications or submissions shall file courtesy 
copies with the other court. Applications seeking relief 
from both courts must be filed with both courts; 
 
(f) The judges shall be entitled to communicate with 
each other after any such hearing, without counsel 
present, for the purposes of  
(i) determining whether consistent rulings can be made 
by both courts, 
(ii) coordinating the terms of the courts’ respective 
rulings and  
(iii) addressing any other procedural or administrative 
matter. 
Guideline 8   E-Communication to court 
 
In the event of communications between the courts in 
accordance with Global Guidelines 2 and 5 by means of 
telephone or video conference call or other electronic 
means, unless otherwise directed by either of the two 
Guideline 7 
 
In the event of communications between the Courts in 
accordance with Guidelines 2 and 5 by means of 
telephone or video conference call or other electronic 
means, unless otherwise directed by either of the two 
 
With respect to any such hearings, unless otherwise 
ordered, the following procedures will be followed: 
... 
(b) The judges may appear and sit jointly in either 




(a) Counsel for all affected parties should be 
entitled to participate in person during the 
communication and advance notice of the 
communication should be given to all parties in 
accordance with the rules of procedure 
applicable in each court; 
(b) The communication between the courts should 
be recorded and may be transcribed.  A written 
transcript may be prepared from a recording of 
the communication that, with the approval of 
both courts, should be treated as an official 
transcript of the communication; 
(c) Copies of any recording of the communication, 
of any transcript of the communication 
prepared pursuant to any direction of either 
court, and of any official transcript prepared 
from a recording should be filed as part of a 
record in the proceedings and made available to 
counsel for all parties in both courts subject to 
such directions as to confidentiality as the 
courts may consider appropriate. 
(d) The time and place for communications 
between the courts should be to the satisfaction 
of both courts.  Personnel other than judges in 
each court may communicate fully with each 
other to establish appropriate arrangements for 
the communication without the necessity for 
participation by counsel unless otherwise 
ordered by either of the courts. 
 
Courts: 
(a) Counsel for all affected parties should be 
entitled to participate in person during the 
communication and advance notice of the 
communication should be given to all parties 
in accordance with the Rules of Procedure 
applicable in each Court; 
(b) The communication between the Courts 
should be recorded and may be transcribed. A 
written transcript may be prepared from a 
recording of the communication which, with 
the approval of both Courts, should be treated 
as an official transcript of the communication; 
(c) Copies of any recording of the 
communication, of any transcript of the 
communication prepared pursuant to any 
Direction of either Court, and of any official 
transcript prepared from a recording should be 
filed as part of the record in the proceedings 
and made available to counsel for all parties in 
both Courts subject to such Directions as to 
confidentiality as the Courts may consider 
appropriate; and 
(d) The time and place for communications 
between the Courts should be to the 
satisfaction of both Courts. Personnel other 
than Judges in each Court may communicate 
fully with each other to establish appropriate 
arrangements for the communication without 
the necessity for participation by counsel 
unless otherwise ordered by either of the 
Courts. 
 
and parties in interest may appear and be heard in 
person or at the courtroom of the judge who has 
travelled to appear in the other courtroom; 
 
Guideline 9   E-Communication to Insolvency 
Administrator 
 
In the event of communications between the court and 
an authorized representative of the foreign court or 
foreign insolvency administrator in accordance with 
Global Principles 4 and 6 by means of telephone or 
video conference call or other electronic means, unless 
otherwise directed by the court: 
Guideline 8 
 
In the event of communications between the Court and 
an authorized Representative of the foreign Court or a 
foreign Insolvency Administrator in accordance with 
Guidelines 3 and 5 by means of telephone or video 
conference call or other electronic means, unless 
otherwise directed by the Court: 




(a) Counsel for all affected parties should be 
entitled to participate in person during the 
communication and advance notice of the 
communication should be given to all parties in 
accordance with the rules of procedure 
applicable in each court; 
(b) The communication should be recorded and 
may be transcribed.  A written transcript may 
be prepared from the recording of the 
communication that, with the approval of the 
court, can be treated as an official transcript of 
the communication; 
(c) Copies of any recording of the communication, 
of any transcript of the communication 
prepared pursuant to any direction of the court, 
and of any official transcript prepared from a 
recording should be filed as part of the record 
in the proceedings and made available to the 
other court and to counsel for all parties in both 
courts subject to such directions as to 
confidentiality as the court may consider 
appropriate; 
(d) The time and place for the communication 
should be to the satisfaction of the court. 
Personnel of the court other than judges may 
communicate fully with the authorized 
representative of the foreign court or the 
foreign insolvency administrator to establish 
appropriate arrangements for the 
communication without the necessity for 
participation by counsel unless otherwise 
ordered by the court. 
entitled to participate in person during the 
communication and advance notice of the 
communication should be given to all parties 
in accordance with the Rules of Procedure 
applicable in each Court; 
(b) The communication should be recorded and 
may be transcribed. A written transcript may 
be prepared from a recording of the 
communication which, with the approval of 
the Court, can be treated as an official 
transcript of the communication; 
(c) Copies of any recording of the 
communication, of any transcript of the 
communication prepared pursuant to any 
Direction of the Court, and of any official 
transcript prepared from a recording should be 
filed as part of the record in the proceedings 
and made available to the other Court and to 
counsel for all parties in both Courts subject 
to such Directions as to confidentiality as the 
Court may consider appropriate; and 
(d) The time and place for the communication 
should be to the satisfaction of the Court. 
Personnel of the Court other than Judges may 
communicate fully with the authorized 
Representative of the foreign Court or the 
foreign Insolvency Administrator to establish 
appropriate arrangements for the 
communication without the necessity for 
participation by counsel unless otherwise 





Guideline 10   Joint Hearing 
 
A court may conduct a joint hearing with another court.  
In connection with any such joint hearing, the following 
should apply, unless otherwise ordered or unless 
otherwise provided in any previously approved protocol 
applicable to such joint hearing: 
(a) Each court should be able to simultaneously 
hear the proceedings in the other court. 
(b) Evidentiary and written materials filed or to be 
filed in one court, should, in accordance with 
the directions of that court, be transmitted to the 
other court or made available electronically in a 
publicly accessible system in advance of the 
hearing.  Transmittal of such material to the 
other court or its public availability in an 
electronic system should not subject the party 
filing the material in one court to the 
jurisdiction of the other court. 
(c) Submissions or applications by the 
representative of any party should be made only 
to the court in which the representative making 
the submissions is appearing unless the 
representative is specifically given permission 
by the other court to make submissions to it. 
(d) Subject to Global Guideline 8(b), the court 
should be entitled to communicate with the 
other court in advance of a joint hearing, with 
or without counsel being present, to establish 
Guidelines for the orderly making of 
submissions and rendering of decisions by the 
courts, and to coordinate and resolve any 
procedural, administrative, or preliminary 
matters relating to the joint hearing. 
(e) Subject to Global Guideline 8(b), the court, 
subsequent to the joint hearing, should be 
entitled to communicate with the other court, 
with or without counsel present, for the purpose 
of determining whether coordinated orders 
could be made by both courts and to coordinate 
and resolve any procedural or nonsubstantive 
matters relating to the joint hearing. 
Guideline 9 
 
A Court may conduct a joint hearing with another 
Court. In connection with any such joint hearing, the 
following should apply, unless otherwise ordered or 
unless otherwise provided in any previously approved 
Protocol applicable to such joint hearing: 
(a) Each Court should be able to simultaneously 
hear the proceedings in the other Court. 
(b) Evidentiary or written materials filed or to be 
filed in one Court should, in accordance with 
the Directions of that Court, be transmitted to 
the other Court or made available 
electronically in a publicly accessible system 
in advance of the hearing. Transmittal of such 
material to the other Court or its public 
availability in an electronic system should not 
subject the party filing the material in one 
Court to the jurisdiction of the other Court. 
(c) Submissions or applications by the 
representative of any party should be made 
only to the Court in which the representative 
making the submissions is appearing unless 
the representative is specifically given 
permission by the other Court to make 
submissions to it. 
(d) Subject to Guideline 7(b), the Court should be 
entitled to communicate with the other Court 
in advance of a joint hearing, with or without 
counsel being present, to establish Guidelines 
for the orderly making of submissions and 
rendering of decisions by the Courts, and to 
coordinate and resolve any procedural, 
administrative, or preliminary matters relating 
to the joint hearing. 
(e) Subject to Guideline 7(b), the Court, 
subsequent to the joint hearing, should be 
entitled to communicate with the other Court, 
with or without counsel present, for the 
purpose of determining whether coordinated 
orders could be made by both Courts and to 
coordinate and resolve any procedural or 
Allocation of responsibilities between courts 
The court of State A shall have exclusive jurisdiction 
over the conduct and hearing of the State A 
proceeding. The court of State B shall have exclusive 
jurisdiction over the conduct and hearing of the State B 
proceeding. 
 
(f) The judges shall be entitled to communicate with 
each other after any such hearing, without counsel 
present, for the purposes of  
(i) determining whether consistent rulings can be made 
by both courts, 
(ii) coordinating the terms of the courts’ respective 
rulings and  







nonsubstantive matters relating to the joint 
hearing. 
 
Guideline 11   Authentication of Regulations 
 
The court should, except upon proper objection on valid 
grounds and on then to the extent of such objection, 
recognize and accept as authentic the provisions of 
statutes, statutory or administrative regulations, and 
rules of court of general application applicable to the 
proceedings in the other jurisdiction without the need for 
further proof or exemplification thereof. 
Guideline 10 
 
The Court should, except upon proper objection on 
valid grounds and then only to the extent of such 
objection, recognize and accept as authentic the 
provisions of statutes, statutory or administrative 
regulations, and rules of court of general application 
applicable to the proceedings in the other jurisdiction 




Guideline 12   Orders 
 
The court should, except upon proper objection on valid 
grounds and then only to the extent of such objection, 
accept that orders made in the proceedings in the other 
jurisdiction were duly and properly made or entered on 
or about their respective dates and accept that such 
orders require no further proof or exemplification for the 
purposes of the proceedings before it, subject to all such 
proper reservations as in the opinion of the court are 
appropriate regarding proceedings by way of appeal or 





The Court should, except upon proper objection on 
valid grounds and then only to the extent of such 
objection, accept that Orders made in the proceedings 
in the other jurisdiction were duly and properly made 
or entered on or about their respective dates and accept 
that such Orders require no further proof or 
exemplification for purposes of the proceedings before 
it, subject to all such proper reservations as in the 
opinion of the Court are appropriate regarding 
proceedings by way of appeal or review that are 
actually pending in respect of any such Orders. 
 
 
Guideline 13   Service List 
 
The court may coordinate proceedings before it with 
proceedings in another jurisdiction by establishing a 
service list that may include parties that are entitled to 
receive notice of proceedings before the court in the 
other jurisdiction (“non-resident parties”).  All notices, 
applications, motions, and other materials served for 
purposes of the proceedings before the court may be 
ordered to also be provided to or served on the non-
resident parties by making such materials available 
electronically in a publicly accessible system or by 
facsimile transmission, certified or registered mail or 
delivery by courier, or in such other manner as may be 
Guideline 12 
 
The Court may coordinate proceedings before it with 
proceedings in another jurisdiction by establishing a 
Service List that may include parties that are entitled to 
receive notice of proceedings before the Court in the 
other jurisdiction (“Non-Resident Parties”). All notices, 
applications, motions, and other materials served for 
purposes of the proceedings before the Court may be 
ordered to also be provided to or served on the Non-
Resident Parties by making such materials available 
electronically in a publicly accessible system or by 
facsimile transmission, certified or registered mail or 




directed by the court in accordance with the procedures 
available in the court. 
directed by the Court in accordance with the 
procedures applicable in the Court. 
 
Guideline 14   Limited Appearance in Court 
 
The court may issue an order or issue directions 
permitting the foreign insolvency administrator or a 
representative of creditors in the proceedings in the other 
jurisdiction or an authorized representative of the court 
in the other jurisdiction to appear and be heard by the 
court without thereby becoming subject to the 




The Court may issue an Order or issue Directions 
permitting the foreign Insolvency Administrator or a 
representative of creditors in the proceedings in the 
other jurisdiction or an authorized Representative of 
the Court in the other jurisdiction to appear and be 
heard by the Court without thereby becoming subject 
to the jurisdiction of the Court. 
 
 
Guideline 15   Applications and Motions 
 
The court may direct that any stay of proceedings 
affecting the parties before it shall, subject to further 
order of the court, not applications or motions brought 
by such parties before the court in the foreign 
jurisdiction or that relief be granted to permit such 
parties to bring such applications or motions before the 
court in the foreign jurisdiction on such terms and 
conditions as it considers appropriate.   Court-to-court 
communications in accordance with Global Guidelines 7 
and 8 hereof may take place if an application or motion 
brought before the court affects or might affects issues 
or proceedings in the court in the other jurisdiction. 
Guideline 14 
 
The Court may direct that any stay of proceedings 
affecting the parties before it shall, subject to further 
order of the Court, not apply to applications or motions 
brought by such parties before the other Court or that 
relief be granted to permit such parties to bring such 
applications or motions before the other Court on such 
terms and conditions as it considers appropriate. Court-
to-Court communications in accordance with 
Guidelines 6 and 7 hereof may take place if an 
application or motion brought before the Court affects 




Guideline 16   Coordination of proceedings 
 
A court may communicate with a court in another 
jurisdiction or with an authorized representative of such 
court in the manner prescribed by these Global 
Guidelines for purposes of coordinating and 
harmonizing proceedings before it with proceedings in 
the other jurisdiction regardless of the form of the 
proceedings before it or before the other court wherever 
there is commonality among the issues and/or the parties 
in the proceedings.  The court should, absent compelling 
reasons to the contrary, so communicate with the court 




A Court may communicate with a Court in another 
jurisdiction or with an authorized Representative of 
such Court in the manner prescribed by these 
Guidelines for purposes of coordinating and 
harmonizing proceedings before it with proceedings in 
the other jurisdiction regardless of the form of the 
proceedings before it or before the other Court 
wherever there is commonality among the issues and/or 
the parties in the proceedings. The Court should, absent 
compelling reasons to the contrary, so communicate 
with the Court in the other jurisdiction where the 




Guideline 17   Directions 
 
Directions issued by the court under these Global 
Guidelines are subject to such amendments, 
modifications, and extensions as may be considered 
appropriate by the court for the purposes described 
above and to reflect the changes and developments from 
time to time in the proceedings before it and before the 
other court.  Any directions may be supplemented, 
modified, and restated from time to time and such 
modifications, amendments, and restatements should 
become effective upon being accepted by both courts.  If 
either court intends to supplement, change, or abrogate 
directions issued under these Global Guidelines in the 
absence of joint approval by both courts, the court 
should give the other courts involved reasonable notice 
of its intention to do so. 
Guideline 16 
 
Directions issued by the Court under these Guidelines 
are subject to such amendments, modifications, and 
extensions as may be considered appropriate by the 
Court for the purposes described above and to reflect 
the changes and developments from time to time in the 
proceedings before it and before the other Court. Any 
Directions may be supplemented, modified, and 
restated from time to time and such modifications, 
amendments, and restatements should become effective 
upon being accepted by both Courts. If either Court 
intends to supplement, change, or abrogate Directions 
issued under these Guidelines in the absence of joint 
approval by both Courts, the Court should give the 
other Courts involved reasonable notice of its intention 
to do so. 
 
 
Guideline 18   Powers of the Court 
 
Arrangements contemplated under these Global 
Guidelines do not constitute a compromise or waver by 
the court of any powers, responsibilities, or authority 
and do not constitute a substantive determination of any 
matter in controversy before the court or before the other 
court nor a waiver by any of the parties of any of their 
substantive rights and claims or a diminution of the 




Arrangements contemplated under these Guidelines do 
not constitute a compromise or waiver by the Court of 
any powers, responsibilities, or authority and do not 
constitute a substantive determination of any matter in 
controversy before the Court or before the other Court 
nor a waiver by any of the parties of any of their 
substantive rights and claims or a diminution of the 





UNCITRAL Sample Clauses 
Comity (57-58) 
Allocation of Responsibilities between courts 59-64 
Treatment of Claims 65-66 
Avoidance Proceedings 67 
Insolvency Reps 68 
Resolution of disputes 69 – 74 
Deferral 75 – 78 
Right to appear and be heard 79 - 87 
Future Proceedings 88-89  
